
Engaging Fathers in the Child Protection
Process: The Judicial Role

By Judge Leonard Edwards

I. INTRODUCTION

Non-custodial fathers appear only infrequently in child protection proceedings.1

Several reasons stand out including difficulty in locating the father, the mother’s
ambivalent feelings about engaging the father, the social worker’s ambivalence about
working with the father, state legislation and court rules that may not emphasize
engaging the father, the father’s reluctance to engage in court proceedings, and a
general feeling throughout the court process that a father’s participation is not valued.2

1 Many terms are used to describe legal proceedings brought on behalf of allegedly abused, neglected,
or abandoned children, including abuse and neglect proceedings, juvenile dependency, children in need of
protection, and child protection. I will use child protection throughout this paper.

2 “I think fathers come into system expecting the worst and often get discouraged if they feel
like they are not treated fairly . . . They expect to be discriminated against and often don’t try once they
receive the slightest hint that we are relegating them to the traditional role of ‘breadwinner’ and excluding
them from more satisfying roles of nurturer and caretaker.” E-mail from Judge J. Robert Lowenbach (ret.)
to author, Sept. 30, 2008 (on file with author); “I think there is an inherent bias in our system that
suggests that no matter what a father does, the father will not gain custody unless the father is married,
living with the grandmother, etc. In other words, we accept the concept of single mothers raising kids,
but don’t accept the concept of single fathers raising kids.” E-mail from Gary C. Seiser, supervising
deputy, Juvenile Dependency Division of the San Diego County Office of County Counsel and co-author
of California Juvenile Courts Practice and Procedure (e-mail on file with author); “Fathers reported feeling
unfairly treated by the child welfare system and courts. Many feel that even when they try to be involved,
courts make the process more difficult and unfairly require them to jump through hoops and prove
their commitment and sincerity, even when they were not involved in the maltreatment that led to
child welfare intervention.” J. Kendall, K. Kessen, & J. Reynolds, Engaging Dads in Child Welfare Cases,
26 Child Law Practice, ABA, 2007, at 108-110.
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Despite these obstacles and despite the fact that some fathers will present problems
for the parties and for the court process, after 26 years as a judge, primarily in juvenile
court deciding thousands of child protection cases, I have concluded that fathers are
important to the child and to the legal process.3 Moreover, the juvenile court judge can
play a critical role in engaging fathers in the child protection process. This article will
explore the following areas:

• Why it is important to engage fathers in the child protection process;
• The judge’s role in determining the father’s identity and in establishing

paternity;
• The judge’s role in monitoring agency actions concerning the father’s identifi-

cation, location, notification, and support;
• The judicial role in engaging fathers in the child protection process including

strategies judges can use both in and outside the courtroom. These include
the judge’s oversight of the children’s services agency (the agency) actions, the
importance of court-appointed legal representation for indigent fathers, the
importance of identifying the father’s extended family, the use of mediation and
other group decision-making processes to assist in the engagement process, the
negative impact the adversarial process can have on the father’s engagement,
the importance of father-child visitation, the importance of services to engage the
father, and special problems relating to the incarcerated father;

• Comments from judicial officers who have considered the engagement issue with
highlights from jurisdictions that employ excellent practices;

• Safety considerations for the mother and child as the father is brought into the
child protection process should he present dangers to one or both.

The article will emphasize that judges must take a leadership role for fathers to
become involved in the child protection process. Whether the issue is identification or
location of the father, ensuring that the father receives all the rights to which he is
entitled, or employing strategies to engage the father with his child, the judge plays a
critical role in making certain that the father is a fully engaged participant in the child
protection system.

II. MAKING FATHER ENGAGEMENT A PRIORITY

Understanding why fathers are important in child protection cases is the first step
to engaging them more fully in the legal process. If the child protection system does not
have a role for fathers, if fathers are nothing more than an irritant to all the other
participants, then developing strategies to engage fathers would seem to be a waste of
time. We know from experience that some mothers are reluctant to reveal the father’s

3 National Child Welfare Resource Center for Family-Centered Practice,
Children’s Bureau, Father Involvement in Child Welfare: Estrangement and Reconciliation
(Summer 2002), at 1-2. (hereinafter Father Involvement).
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name or location. Many mothers have had violent or unhealthy episodes with the father,
and others have a new romantic relationship and want to forget about their child’s
biological father. Some mothers may want to protect him from involvement with the
court.4 Still others are reluctant to bring the current abuse or neglect episode to the
father’s attention, fearing he will ask for custody.5

We know that some social workers are ambivalent about finding the father.6 Some
have had negative experiences with fathers and suspect that the father is not interested in
the child in any case. Still others fear that bringing the father into the child protection
case may introduce another abusive person or possibly increase conflict between the
parents.7 Social workers know that engaging fathers will result in more work, will be
more costly to the agency, and many find that working with mothers alone is easier.8 We
also know that the legal system, including the judge and the attorneys, may not place a
high priority on locating or engaging the father, particularly if he is not married to the
mother, is incarcerated, or has a violent or criminal history.9

For legal, social, economic, and developmental reasons, as well as just plain
common sense, fathers need to be engaged in the lives of their children10 unless they pose
a threat of harm to them. Absent any risk of harm, the judge in the child protection case
must take steps to ensure that fathers participate in the court process.11

Protecting the father’s legal rights. Legally, the father has a right to participate in the
proceedings. Whether he will be identified and receive notice of the proceedings will vary
from case to case and state to state, but his involvement may result in better outcomes for
the child including avoidance of out-of-home placement altogether or relative placement.

4 See, for example, G.P. v Florida, 842 S.2d. 1059, 28 Fla. L. Weekly D1008, 2003 in which the
court of appeals held that a mother had a constitutional privacy right to withhold the name of her child’s
father.

5 L. Harris, Involving Nonresident Fathers in Dependency Cases: New Efforts, New Problems, New
Solutions, 9 Journal of Law & Family Studies, 2007, at 299-397.

6 K. Malm, J. Murray, R., & Geen, What About the Dads? Child Welfare Agencies’
Efforts to Identify, Locate and Involve Nonresident Fathers, (The U.S. Department of Health
and Human Services, Office of the Assistant Secretary of Planning and Evaluation, Washington, DC, 2006),
at ix, 85-86.

7 Id. at 25.
8 In focus groups sponsored by the Annie E. Casey Foundation, caseworkers indicated they

preferred working with single mothers than with fathers, particularly when there were multiple fathers. See
J. Rosenberg, & W.B. Wilcox, The Importance of Fathers in the Healthy Development of
Children, (U.S. Department of Health & Human Services, 2006), at 33.

9 Father Involvement, op.cit., note 3 at 1-2.
10 “. . . the evidence is clear that most children do best when they receive the emotional and

financial support of both parents.” Parenting Our Children: In the Best Interest of the Nation,
A Report to the President and Congress, (Submitted by the U.S. Commission on Child and Family
Welfare, Sept. 1996), at 1; “A healthy, positive and ongoing relationship with a father, father figure or male
role model is a critical aspect of every young person’s development.” A. Green, Policy and Practice Reform to
Engage Non-Resident Fathers in Child Welfare Proceedings (Part 1) 10 Child CourtWorks, August 2008;
D. Popenoe, Life Without Father, in Lost Fathers, (C. Daniels, ed., St. Martin’s Griffin, 1998), at 33-49;
S. McClanahan, Growing Up Without Father, in Lost Fathers, (C. Daniels, ed., St. Martin’s Griffin, 1998),
at 87-108.

11 “Putative fathers must be located and brought into court process as quickly as possible.” NCJFCJ,
Adoption and Permanency Guidelines: Improving Court Practice in Child Abuse and Neglect
Cases, (2000), at 10 (hereinafter Adoption Guidelines).
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State laws differ on father’s rights, but many states include notice provisions for both
parents.12

Whether the father participates will be determined by a number of factors
including whether the father receives notice and comes to court. Thereafter, his par-
ticipation will be determined by factors such as whether he was married to the mother,
whether he lived with the child and held her out as his own, whether there is an
existing custody order, whether he has acknowledged he is the father, whether he asks
to participate in the proceedings, and similar considerations, which will be discussed
in Section III.

Failure to provide the father his legal rights may have serious negative consequences
for everyone involved in the child protection system, and particularly for the child. If
the court process does not include the father, in some states he may be able to attack the
proceedings when he discovers what has happened. The father’s “late arrival” in the
proceedings can have an enormous impact on the outcome for the child and can delay
permanency for months and years.13 In some situations the child protection process must
start over from the beginning to give the father a fair opportunity to reunify with his
child. If the father was never served with notice of the proceedings, even an adoption
could be overturned.14

Promoting children’s social well-being. Socially, research reveals that children have
better outcomes when they have two parents involved with their upbringing.15 A father
can be a critical person in a child’s life and help a child understand who he is and how he
fits into the social scheme of the world around him. The father’s family provides an
additional resource for the child socially, emotionally, and financially. Indeed, the father’s
family, on average, will provide the child with one-half of her relatives. Studies of families
show that this can mean scores if not hundreds of potential relative connections.16 Federal
law encourages placement of children in so-called kinship foster care (with relatives).17

12 Many states base their statutes on the Uniform Parentage Act of 1973 which provides that once
the parent-child relationship is established between a man and a child, the rights and duties inherent in that
relationship are the same as for all other parents and children. See for example, California Welfare and
Institutions Code section 311 (West, 2008), “The probation officer shall thereupon notify each parent or each
guardian of the minor of the time and place of the hearing . . .”

13 “Timely resolution of paternity issues is both in the best interests of the child and essential to
avoiding delays at subsequent points in the court process.” Adoption Guidelines, op.cit., note 11 at 10.

14 For example, see State ex rel. DHS v. Rardin, 134 P.3d 940 (Or. 2006); In re Shaiesha O., 887 a.2d
415 (Conn. App. Ct. 2006); In re Deztiny C., 723 N.W.2d 652 (Neb. Ct. App.) 2006; In re Dylan Z., 697
N.W.2d 707 (Neb. Ct. App. 2005).

15 M. Parke, Are Married Parents Really Better for Children? What Research Says
about the Effects of Family Structure on Child Well-Being, (Center for Law and Social Policy,
Washington, DC, 2003); S. McLanahan, & G. Sandefur, Growing Up with a Single Parent: What
Hurts, What Helps, (Harvard University Press, Cambridge, MA, 1994); W. Horn, & T. Sylvester, Father
Facts, 4th ed., (National Fatherhood Initiative, Gaithersburg, MD, 2002), at 15.

16 L. Edwards, & I. Sagatun-Edwards, The Transition to Group Decision Making in Child Protection
Cases: Obtaining Better Results for Children and Families, 58 Juvenile & Family Court Journal, Winter
2007, at 8-9 (hereinafter Group Decision Making); K. Beck, L. Edwards, D. Meyers, & J. Walter, Finding
Family Connections for Foster Youth, 27 ABA Child Law Practice, Oct. 2008, at 113-125 (hereinafter Finding
Family Connections).

17 42 U.S.C. section 671(a)(19) (2008).
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As of 2002, kinship placements provide homes for more than 400,000 children, with
grandparents providing over one-half of those homes.18 New federal legislation places
even greater emphasis on identifying extended family members and including them in
placement and permanency planning discussions.19

Providing financial resources for the child. A father can bring financial support directly
or through child support to the caretaker.20 The father may also be able to provide health
and dental insurance. If the father dies, the child may be entitled to receive Social
Security benefits and/or a share of his life insurance or other assets if he dies intestate, and
some or all of those benefits if he has a will. The chances of entering college, completing
high school, and finding job opportunities are enhanced with a father’s involvement in a
child’s life. The father’s extended family offers additional opportunities for economic
support.

Promoting healthy child development. A father’s presence can give the child a sense of
belonging to a complete family. Young boys, in particular, look to the father to see who
they will some day be. Failure to know who one’s father is can lead to a lifetime of
questioning and searching for one’s “roots.”21 A father’s involvement also will impact
future generations. Researchers have concluded that fathers’ participation in their chil-
dren’s lives will benefit the father as well as the child. Fathers who participate in the child
rearing process are more likely to become societally generative at midlife.22 Indeed, “[t]he
quality of a young adult’s life may be linked, for better or worse, with the quality of
the fathering he or she received as a child.”23 Additionally, many national policy makers
have concluded that the father should be involved in child protection proceedings, and
that his identification and engagement should be promoted as early as possible in the
court process.24

Finally, our common sense tells us that fathers should be involved in their children’s
lives. We do not need data or studies to conclude that a father’s involvement will improve
the child’s quality of life.

18 U.S. Department of Health & Human Services, Report to the Congress on Kinship
Foster Care, Washington, DC (2000), at vi.

19 H.R. 6893, The Fostering Connections to Success and Increasing Adoptions Act of
2008, sections 102, 103 and 104.

20 Children in father-absent homes are five times more likely to be poor. U.S. Census Bureau,
Children’s Living Arrangements and Characteristics: March 2002, P20-547, Table C3. (Washing-
ton, DC: GPO, 2003).

21 The literature is replete with stories of persons searching for their fathers. See Alex Haley,
Roots (1976); S. Kershaw, In Adoptee’s Search for Roots, Loss and Gain Collide, The New York Times,
Aug. 11, 2008, at A17; http://www.rootsweb.ancestry.com.

22 G. Valliant, Foreword to How Fathers Care for the Next Generation, by John Snarey,
Harvard University Press, 1993, at xii. “Societally generative” in this context refers to the power within a
man to be productive socially and in his own life.

23 Snarey, id., at 149.
24 Adoption Guidelines, op.cit., note 11 at 10; L. Edwards, Improving Juvenile Dependency Courts:

Twenty-Three Steps, 48 Juvenile and Family Court Journal, 1997, 1-24, at 6.
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III. IDENTIFYING FATHERS AND
DETERMINING PATERNITY

“Father” is a term of art. There are different types of fathers, with different names,
and the laws in many states treat each type of father differently.25 These statements are
counter-intuitive for the person on the street. After all, we all think of father as the child’s
male biological parent. He is the man who provides the reproductive material that joins
with the female egg to form a fetus. But whether the law will acknowledge him as a father
entitled to all of the legal rights and protections given to the mother will be determined
by other factors such as: was he married to the mother at the time of conception? If not,
did he acknowledge that he is the child’s father? When did he do so? Was he present at
the child’s birth? Did he acknowledge paternity at the hospital or place his name on the
birth certificate? Did he live with and support the child after birth? Did he attempt to
have contact with and support the child after birth? Was he prevented from doing so?
Does more than one person claim to be the father? Did he register on a putative
father’s registry? Depending on the state law and answers to the issues raised above,
biological fathers in some jurisdictions may find they have fewer rights than they would
in others.

The judge must sort all this out and declare who the father is and what legal status
he will have with regard to the child before the court. To accomplish this task, the judge
must aggressively pursue the issue of paternity from the outset of the case.26 As often as
not, the information the social worker collects before the initial hearing will be incom-
plete regarding the father’s identity, location, and legal status. The judge’s first task is
to obtain as much information from the mother as possible. The following courtroom
exchange typifies the judge’s role in determining the identity and location of the father
from a reluctant mother. (Please note that names used in the dialogues are fictitious and
do not pertain to any persons involved in specific cases.)

25 “There is no standard definition for ‘father’ in statutes across the States.” The Rights of Presumed
(Putative) Fathers, Child Welfare Information Gateway, U.S. Dept. of Health and Human Services, ACF,
Children’s Bureau, at 2, available online at http://www.childwelfare.gov/systemwide/laws_policies/statutes/
putative.cfm. In summary, an alleged father is someone the mother or someone else has identified as being the
father; a biological father is the man whose sperm impregnated the mother and produced the child; a presumed
or putative father is someone who is married to the mother at the time of birth or who because of his
relationship to the mother and the child or because of a hospital declaration is given special legal consider-
ation over all others claiming to be the father of the child. (This paper will use the term putative instead of
presumed throughout.) A de facto father is a man who has served in the parental role even though he is not the
biological father, nor is he married to the mother. Finally, California has a special type of father called a Kelsey
father. He is a biological father who has tried to establish his paternity, but who has been frustrated by the
mother, relatives, or the court process. In California, a so-called Kelsey father will be given special consider-
ation by the court process. See In re the Adoption of Kelsey S., 1 Cal.4th 816, 4 Cal.Rptr.2d 615 (1992).
See generally, M. Mathews, Am I My Child’s Parent? Recent Developments in the Law of Parentage, 23 Children’s
Legal Rights Journal, Summer 2003, at 44-51.

26 In some states the paternity enquiry is required by statute to occur at the initial hearing. See
California Welfare & Institutions Code section 316.2(a) and California Rule of Court 1413(b). This is a best
practice since it focuses upon a critical issue at the earliest court hearing. See also L. Edwards, Achieving Timely
Permanency in Child Protection Courts: The Importance of Frontloading the Court Process, 58 Juvenile and Family
Court Journal, Spring 2007 (hereinafter Achieving Timely Permanency).
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Judge: Good morning Ms. Jones. Thank you for coming to court today. As you know, we are
here today regarding the legal proceedings involving your child. I have several
questions I must ask you at the outset. These questions have to do with the identity
of your child’s father. They are so important that I am going to ask you to raise your
right hand and give an oath that you will tell the truth. (The oath is administered).
First, are you married?

Mother: No.
Judge: Have you ever been married?
Mother: Yes, but I think we are divorced. At least, he said he was going to get a divorce.

I haven’t seen him for years.
Judge: What is that person’s name?
Mother: Jack Williams.
Judge: How can we contact him?
Mother: I have his address because the child support people have been getting him to pay

child support for my other child.
Judge: Will you please give that information to the social worker after court?27

Mother: All right.
Judge: Who is the father of your newborn son, Charlie?
Mother: I don’t know.
Judge: Ms Jones, it is necessary that I know who the father is. These are important legal

proceedings and you must answer my questions. Who is Charlie’s father?
Mother: I only met him once.
Judge: Where did you meet him?
Mother: In a bar.
Judge: What is the name of the bar?
Mother: I forget.
Judge: Where is the bar?
Mother: It’s on the corner of 4th and Washington, downtown.
Judge: What did you call him when you met him?
Mother: He just went by “Big Al.”
Judge: Did you see him there more than once?
Mother: Yea, he hangs out there.
Judge: Did he say where he worked?
Mother: No.
Judge: Did he say where he lived?
Mother: No.
Judge: Have you seen him lately?
Mother: Once in a while.
Judge: Have you told him about Charlie?
Mother: I may have told him.
Judge: Was he present at the birth of the baby?
Mother: No way!!
Judge: Has he ever seen the baby?
Mother: No way, I wouldn’t let him near the baby.
Judge: Did he ever see you when you were pregnant?
Mother: I don’t remember.

27 This follow-up by the social worker is important. If the divorce was never finalized (and often it
has not been), this man is the putative father of the child since he and she were married at the time of the
conception and birth. However, someone else is the biological father of the child. If the husband can be found,
he is entitled to notice. Usually, he tells the social worker or comes to court and states he is not the father
and does not want to have any involvement in the case.
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Judge: Did he ever talk about his family?
Mother: I don’t remember.28

Judge: Ms. Jones. . . . this is very important. Did he tell you about his family?
Mother: He said he lived with his mother and aunt.
Judge: Could you show the social worker or your attorney where the bar is?
Mother: I guess so.
Judge: Could you point out Big Al to them if you saw him?
Mother: I guess so, but you have to watch out, as I hear he is dangerous.
Judge: Thank you, Ms. Jones. Ms Tompkins (the social worker), did you hear the answers

that Ms. Jones gave? I order you to follow up on that information. Moreover, I order
you to continue this search as long as this child’s case is before the court.29

These courtroom exchanges have resulted in many fathers being identified and
located for involvement in court proceedings. The judge’s stature is such that answers are
likely to be forthcoming, answers that may not be revealed to a social worker or even to
an attorney. It takes extra time for judicial questioning, but the results are well worth it.

Ordering the social worker to follow up. The court can then order the social worker to
follow up on the information disclosed and to investigate to locate the father and give
him notice of the proceedings. At later hearings, the court can follow up on the social
worker’s progress.

Questioning potential fathers directly. Sometimes a man claiming to be the father will
appear at the courthouse. The judge must be aware of the presence of anyone claiming to
be a father. The person bringing parties into the courtroom may not include such a man,
particularly if the mother says she does not want him in the courtroom.30 Once before the
court, the judge must ask a number of questions regarding paternity.

28 “Not asking about, or assuming uninvolvement, or accepting ‘I don’t know where my child’s
father’s family lives,’ are all examples of inadequate approaches to seeking out father in the lives of children
in foster care—and not just father’s, but ‘their families’ too.” G. Mallon, Engaging Fathers in Permanency
Planning: Early Identification of Paternal Resources, National Resource Center for Foster Care & Permanency
Planning, Winter 2003, 1-5, at 1.

29 This hypothetical situation reflects some real world situations. After I wrote this hypothetical
court dialogue, I received the following e-mail from Judge J. Dean Lewis (ret.) about a similar situation:

“I recall one case when there was a CASA volunteer present at the first hearing and when I asked
my litany of questions about the identity of the father, the mother said she did not know the
father’s full name but did know his first name and that he worked in a bar in a town close by.
The CASA volunteer went to the bar and found the man and we did a DNA test and he was
the father. His mother (paternal grandmother) took custody and was thrilled to know she had
a grandchild who otherwise would have been in foster care because the mother was petitioning
to enter into a voluntary relinquishment of parental rights.”

(Sept. 26, 2008; on file with the author).
30 This may seem to be a trivial matter, but some courtrooms I have observed it is a court officer or

bailiff who is designated to collect the parties for each case and then escort them into court. In most states,
the proceedings are confidential, and this sometimes results in the court officer excluding persons she believes
should not be permitted. The excluded person may be an unmarried person claiming to be a father, a relative,
or other interested person. The court must establish a system that provides the court with information about
all persons who wish to be present in any child protection case. The court can then decide who will be
permitted to be present in the courtroom and for what portion of the proceedings. Another best practice is
for the judge to ask the social worker whether she has had any contact with anyone claiming to be the father
of the child. If that has happened, the judge should follow up with additional questions, such as “Did you
offer him the opportunity to take tests to determine his paternity?” and “Did you inform him of these court
proceedings and his right to be present?”
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Judge: Good morning. What is your name?
Father: Good morning, Judge. I’m John Soto and I’m the father of the child, little Harry.
Judge: Well, I am going to ask you some important questions about your relationship to

Ms Rivera and the child, little Harry. Would you please stand while my clerk
administers the oath? (oath administered). Are you married to the mother,
Ms. Rivera?

Father: No sir, I’m not, but I know he’s my son.
Judge: Are you living with Ms. Rivera?
Father: No sir, she and I have had a falling out and she won’t talk to me, and she wouldn’t

let me see the boy.
Judge: Were you present when the baby was born a few months ago?
Father: I wanted to be, but she wouldn’t tell me where the hospital was.
Judge: Do you want to be a father to this child?
Father: I sure do and so does my family. My mother and father and a sister are outside the

courtroom and they want to visit with the child also. My sister would love to have
the child live with her, if he can’t return to his mother’s care or live with me.

Judge: Ms. Rivera, do you believe that Mr. Soto is Harry’s biological father?
Mother: I guess so, judge.
Judge: Madam Social Worker, I order you to arrange for DNA testing to determine if

Mr. Soto is the biological father of the child. I want that completed as soon as
possible at department expense31 with the results returned to court in 14 days.32

Furthermore, in light of the financial affidavit that Mr. Soto has filled out I am
appointing Mr William Frank to represent Mr. Soto through these proceedings. My
court attendant will give you Mr. Frank’s telephone number, Mr. Soto.

This scenario could have different answers and outcomes, but the judge is demon-
strating the importance of determining paternity at the earliest possible stage.33 If the
father had shown ambivalence and decided he did not want to participate in the
proceedings, he might decide not to participate further in the legal proceedings.

31 The issue of payment for paternity testing has been raised in several states. It is in the best
interests of the child, the family, and the court process that paternity be established as soon as possible. The
state has an interest in this determination and should be responsible for the cost of the testing. Since the state
also has an interest in identifying fathers for child support purposes, social workers should be ready to work
in tandem with child support authorities to complete paternity testing. Putting the burden on the father to
arrange for blood or DNA testing or requiring him to file a paternity action is unduly burdensome and
unrealistic, particularly if he is indigent; it is also time consuming. It is in the best interests of the child to
have paternity established as soon as possible. Some courts have located a genetic testing site within the
courthouse, which can save time in the paternity determination process. Cook County (Chicago) is a model
for this practice.

32 In some courts, the question of paternity can be and is determined immediately. If the parties are
living together and each claims that the person claiming to be father is indeed the father, the court could
place both parties under oath, examine them about their relationship, advise the father of his right to have
a formal court hearing on the issue of paternity, advise the father of the rights and responsibilities relating
to a paternity determination, and make a finding of paternity. If there is any question about the issue, DNA
or other testing is necessary. If the father has any questions about the legal issues, an attorney should be
appointed prior to the paternity examination and finding. However, it is also true that some dependency
(abuse and neglect) courts do not have the authority to determine paternity and must refer the alleged father
to another court to make that determination. This is not a best practice. It slows down the proceedings and
presents an additional barrier to involving the father in the court process. State legislatures or court rules
should restructure the law so that the child protection court can make binding paternity determinations.

33 “The biological father of the child should be identified at the earliest possible moment . . . The
courts have a responsibility to society and each child to provide swift determination of paternity as soon as
possible after the child’s birth.” Judge Sharon Townsend, Fatherhood: A Judicial Perspective, 41 Family Court
Review, July 2003, 354-361, at 357.
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Protecting the alleged father’s legal rights. Unfortunately, some state statutes place
obstacles in the way of non-resident fathers, including fathers who might be interested in
connecting with their children and participating in the juvenile court child protection
proceedings. These statutes may require the father to file a legal action to determine his
paternity, register in a putative fathers’ registry, or take other independent action to have
the right to receive notice and participate in the proceedings.34

One troublesome situation involves a man who the unwed mother claims is the
father and who otherwise would not qualify as a putative father under the Uniform
Parentage Act.35 In many states this person is called an alleged father. The best practice
is for the court to order that he be served with notice of the proceedings. In some
jurisdictions, the court will immediately appoint counsel to represent him, to assist in the
search for his location, and to advise him of his rights.36 In most states, no attorney will
be appointed unless paternity is established. In some states, attorneys are rarely or never
appointed for a father or mother at this or any stage of the proceedings.37

It is important that the court devote time and energy to determine whether any
alleged father is the child’s biological father. This means providing him notice of the
proceedings and an opportunity to determine whether he is the father. Regardless of
whether the court or other legal system participants believe that he is unworthy of the
court’s attention and efforts, the fact is that many children are born out of wedlock,38

and many children in child protective proceedings come from unmarried parents.
These children did not choose their parents or their parents’ marital status.
To punish them for their parents’ behaviors is a form of abuse.39 It is also unconstitu-
tional.40 These children deserve the same level of advocacy and assistance in connecting

34 See, generally, Iowa Code section 232.91(1); South Dakota Codified Laws, Title 25, Chapter
25-6-1.1; Code of Virginia, Title 16.1, Chapter 11, Article 8, section 16.1-277.01B4; Florida Statutes
Annot., Title VI, Chapter 63, 63.062; Idaho Code Annot., Title 16, Chapter 15, section 16-1505 (2) et.seq.

35 Uniform Parentage Act, available at http://www.nccusl.org. Also, see note 25.
36 D.C. Code section 16-2304 (and see notes 58-59 and accompanying text infra.) In Massachusetts,

an attorney appointed to represent a father may have to locate him. See A. Cohen, Special Considerations in
Representing Parents, Child Welfare Practice in Massachusetts, Vol. II, Chapter 22, Massachusetts
Continuing Legal Education, 2006, section 22.2.4(a).

37 In Nevada, indigent parents do not have a legal right to representation and as a result only have
representation when the judge orders it. This is also true in Indiana. In Minnesota, as of the date of this
article, the Office of Public Defender has stopped representing parents so there are no state-funded attorneys
for indigent parents in the child protection system.

38 The National Center for Health Statistics reports that 38.5% of all births in the United States in
2006 were to unmarried mothers, another all-time high. http://www.cdc.gov/nchs/data/nvsr/nvsr57/
nvsr57_07.pdf

39 Our language is replete with words reflecting the negative status of children born to unmarried
parents. “Bastard,” “whoreson,” “son of a bitch,” “illegitimate,” and “son of a whore” are just a few terms
reflecting the negative social stigma attaching to these children that has been passed on through the
centuries. Recall The Scarlet Letter by Hawthorne when Hester Prynne and her child return from jail and the
community’s response—throwing mud on mother and child. For the legal system to continue this age-old
discrimination against children and their unmarried parents is unconscionable.

40 “. . . imposing disabilities on the illegitimate child is contrary to the basic concept of our
system that legal burdens should bear some relationship to individual responsibility or
wrongdoing. Obviously, no child is responsible for his birth and penalizing the illegiti-
mate child is an ineffectual—as well as an unjust—way of deterring the parent . . . the
Equal Protection Clause does enable us to strike down discriminatory laws relating to
status of birth.”
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to and reunifying with family as children of married parents. They deserve a legal system
that looks out for their interests, identifies and attempts to engage their father, provides
support for both parents, and assists in permitting them to know their families.

The judge’s role at these early stages of the proceedings is to ensure that all potential
fathers are given notice of the proceedings and an opportunity to determine their paternity
and to participate fully in the proceedings should paternity be established. This is true
whether the father is unmarried, incarcerated, has been violent toward the mother, or
presents other concerning or dangerous behaviors. Even fathers who deny paternity may
still be required to submit to DNA testing to refute or confirm their paternity.

IV. MONITORING AGENCY ACTIONS

The court cannot assume that the child welfare agency is doing all that it can to
identify, locate, give notice to, and support the father in child protection proceedings.
The Adoption Assistance and Child Welfare Act of 1980 and the Adoption and Safe
Families Act of 199741 require court oversight of agency actions regarding many aspects
of child protection cases. Furthermore the Child and Family Service Reviews (CFSRs)
assess each state’s child welfare agency on a number of measures including: (1) whether
the agency made concerted efforts to involve parents in the case planning process in an
ongoing process; (2) whether the caseworker had frequent and high quality meetings
with the parents; and (3) whether the caseworker demonstrated concerted efforts to
provide visits of sufficient quantity and quality to promote continuity in the child’s
relationship with the parents and siblings.42 The CFSR assessments make it clear that the
social worker is expected to work with both parents while a child’s case is before the
court. These federal laws and guidelines make it clear what the agency is mandated to do
and that the court is expected to monitor agency compliance. Within the context of each
case, the court can specify what it expects of the agency and then hold the agency
accountable.43

At the shelter care hearing,44 the court should ask what actions the social worker has
taken to identify and locate the father. Has the social worker:

• asked the mother about the identity and location of the father?
• used any search technology such as the child support locator to locate the father?

Pickett v Brown, 462 U.S. 1, 7 (1983); See, also Gomez v Perez, 409 U.S. 535, 538 (1973) (“a State may not
invidiously discriminate against illegitimate children by denying them substantial benefits accorded children
generally.”).

41 PL 96-272, The Adoption Assistance and Child Welfare Act of 1980, 42 U.S.C. section
670 et.seq.; PL 105-89, The Adoption and Safe Families Act of 1997.

42 Items 13, 18 and 20, Child and Family Service Review. The CFSR results from almost every state
have been disappointing in all of these measures.

43 “The court must ensure that the efforts of the child welfare agency are thorough and diligent in
locating and involving all legal and putative fathers.” Adoption Guidelines, op.cit., note 11 at 10.

44 There are numerous terms used for the first hearing in a child protection case. They include
shelter care hearing, initial hearing, probable cause hearing, and detention hearing. This paper will refer to
it as the shelter care hearing.
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• asked mother’s relatives about the father and his relatives?
• asked the mother about the identity and location of any of father’s relatives?
• used family finding technology to identify the father’s relatives?45

• contacted any of father’s relatives concerning his location?
• checked with local jail or state prison representatives to determine whether the

father is incarcerated?
• checked with probation or parole authorities to determine if the father is on

probation or parole?
• talked with the child or the child’s siblings about contact with the father or

father’s relatives?

These and other questions will inform the caseworker about the thoroughness of the
inquiry the court expects concerning the father’s identity and location.46

Monitoring the social worker’s efforts to identify and locate the father. The court should
both support and monitor the social worker’s efforts to identify and locate the father. This
can be accomplished through interim review hearings where the court addresses specified
issues and through reports to the court. The social worker’s failure to follow through
could result in the court making a finding of “no reasonable efforts” since the father’s
identity can lead to preventing foster care placement.47

Giving notice to the father. Contacting and giving the father notice that legal pro-
ceedings have commenced is another critical stage in child protection cases. State statutes
differ on the type of notice that is required before the court can proceed. Some states do
not require the state (agency) to give an unmarried father notice of child protection
proceedings or require notice only when that person has taken specific steps such as
entering his name in a paternity registry to establish his paternity.48 Illinois, on the other
hand, includes unmarried fathers in the definition of a parent and requires personal
service at the outset of the case.49 Notifying the father is so important that Illinois law
gives the father the right to demand a shelter care re-hearing when he finally appears.50

45 Family finding is a philosophy that emphasizes the importance of family members as a solution
to the problems facing abused and neglected children. See Group Decision Making, op.cit., note 16 at 8 and
Finding Family Connections, op.cit., note 16.

46 This is not a trivial inquiry. In some states, failure to conduct a thorough investigation asking
questions similar to those in the text can result in reversal of a termination of parental rights decision. See
In re S.P. and K.P., 672 N.W.2d 842 (Iowa Supreme Court, 2003); “For example, the investigator did not
talk to the children or their caretaker, Scott, or to the children’s mother.” 672 N.W.2d. at 848.

47 On the use of the “no reasonable efforts” finding, see L. Edwards, Improving Implementation of the
Adoption and Child Welfare Act of 1980, 45 Juvenile and Family Court Journal, 1994, at 19-23, and L.
Edwards, Reasonable Efforts: A Judicial Perspective, The Judge’s Page, National CASA Association, July 2008.

48 State v Corrigan, 600 S.W.2d. 87, (Missouri App., 1980); Minnesota Statutes Annot., Chapter
259, section 259.49, subdivision 1; Iowa Code Section 232.91(1). But this restrictive statute has not
prevented the Iowa judges from taking a much more proactive attitude toward the identification, notice, and
engagement of non-resident fathers in child protection cases. See the discussion infra at 26–27.

49 705 ICLS 405 1-3 (11); 405 1-5(1); 405 1-5(1.5); 405 2-10(3). On the inadequacies of parental
registries to inform non-resident fathers of their rights, see L. Nolan, Preventing Fatherlessness Through Adoption
While Protecting the Parental Rights of Unwed Fathers: How Effective Are Paternity Registries?, 4 Whittier
Journal of Child and Family Advocacy, Spring 2005, at 289-322, noting that fathers do not know
about the registry and that registries are ineffective in interstate adoptions (at 321-322).

50 705 ICLS 405 2-10(4).
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Only after extensive efforts can the agency use substituted service, usually publication in
a legal newspaper, to provide the father with notice.51 The Illinois Legislature’s commit-
ment to engaging the father is a best practice that other state legislatures should emulate.

Ordering DNA testing to establish paternity. When the court orders DNA or other
testing to determine paternity, the court should let its expectations be known regarding
who is responsible for payment for the test, the Title IVD agency or the child welfare
agency, depending on which can accomplish the DNA testing more quickly or at the
lowest cost. These are issues that impact the child’s best interests as well as the timeliness
of the court process, already under strict ASFA guidelines. If there is any question about
the agency’s follow-through, the court should hold an interim review to check on the
progress of the testing.

Ensuring that visits begin promptly once paternity is established. Once paternity has been
established, visitation should begin immediately unless there is reason to believe such
contact would harm the child.52 The agency should not wait for weeks or months to
return to court to start that visitation. The agency should also consider permitting the
father’s relatives to participate with the father in visits. His relatives may be important
in helping the father develop a positive relationship with his child. The court can assist
the prompt beginning of visitation by making an order for visitation contingent upon the
paternity finding without necessitating a return to court.

Ensuring that the agency provides services to the father. Additionally, the court should
make it clear that it expects the agency to offer the father services once paternity is
established. Since some fathers ask for service referrals before paternity is determined, the
court should encourage the agency to permit this to occur.

V. ENGAGING FATHERS IN THE CHILD
PROTECTION PROCESS

A. Court Involvement in the Engagement Process

Treating fathers with respect. When the father appears in court, the judge must treat
him with respect, acknowledging his importance to the legal proceedings and to the
child.53 Simple courtesies can make the difference between a positive and negative court
experience for the father.

Judge: Good morning Mr. Smith. How are you today?
Mr. Smith: Fine, thanks, Judge. Say, just why am I here today?
Judge: Mr. Smith, Miss Francis says that you are the father of her baby boy, Ricky. There are

currently legal proceedings in this court involving Ricky, and, if you are the father,

51 705 ICLS 405 2-15, 2-16.
52 It is the social worker’s responsibility to bring to the attention of the court facts that might lead

the court to conclude that visits would be harmful to the child.
53 “. . . what I am saying is that what is very very important is treat the man with dignity and

respect. The goal is for him to feel that he is being treated fairly and that he can be a part of his child’s
life and we will take him seriously.” E-mail to the author from Commissioner Marilyn Kading Martinez,
June 12, 2008 (on file with author).
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you have a right to participate in those proceedings. I have a number of important
questions to ask you today. Please stand and raise your right hand so that my clerk
can administer the oath. Thank you.
Is it possible you are the father of little Ricky?

Mr. Smith: Well, I don’t know, Judge. Miss Francis has a lot of boyfriends, and I’m not
married to her, you know.

Judge: Well she seems pretty sure that you are the father. That’s great news, isn’t it!
Mr. Smith: I don’t really know, Judge.
Judge: Being a father is a wonderful event. I want to offer my congratulations.
Mr. Smith: Thanks, Judge, but I’d like to be sure. Could I get some testing done to make

certain that I’m the father?
Judge: Certainly, Mr Smith. The social worker will arrange for DNA testing this week. Will

you go to the testing center when she tells you the date?
Mr. Smith: I guess so.
Judge: Have you told your parents about Ricky?
Mr. Smith: I did mention it to my mother.
Judge: And was she happy with the news?
Mr. Smith: Yea, she was pretty excited.
Judge: As soon as the testing is completed, would you like to have visits with Ricky?
Mr. Smith: Sure, I guess.
Judge: Would you like it if your mother were also able to visit?
Mr. Smith: Sure, I guess. I know she would like it.
Judge: The social worker can refer you to a class for new fathers where you could meet with

other young men to discuss what it means to be a father and how to care for your
child. Would you like to participate in that class?

Mr. Smith: Sure, if I’m the father, I’ll do it.
Judge: If we determine that you are the father, I may be ordering you to participate in

services to show that you can be a safe and supportive parent. It makes sense to start
these classes as soon as possible.

Judge: Would you like a picture of Ricky?
Mr. Smith. Yes, that would be nice.
Judge: Once the testing is complete, the social worker will provide you with one. I want you

to return to court in ten days. I will appoint you an attorney once the paternity
testing is complete and you are proven to be the father. Then there will be an
adjudication hearing in two weeks. You have a right to appear at that hearing and
all hearings thereafter. Also, it is my duty to caution you now that these legal
proceedings have been brought on behalf of Ricky. He needs to have a permanent
home as soon as possible. The law prefers to have him placed with a parent, but if
the parents are unable to provide a safe, permanent home, it will be my task to find
Ricky another permanent home. If you are the father, you will be given a fair chance
to show that you can provide that permanent home, but you will only have a year or
even less to do so. Do you understand?

Mr. Smith: Yes, Judge, I understand.

Engaging fathers in the child protection process involves strategic thinking and
planning. For the father who enthusiastically comes to court asking to engage fully in all
aspect of his child’s life, participate in services, and attend all court hearings, there is
little the court needs to do. The enthusiastic father, however, is the exception. More often
the father is ambivalent about participating in the case, his relationship to the mother,
and coming to court. Moreover, he may worry about getting involved in legal proceed-
ings because he is an undocumented immigrant or has outstanding arrest warrants. He
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may be worried about support and the obligations that accompany paternity. He also
may not have a good relationship with the social worker or with the court-appointed
attorney.

Identifying and removing barriers to the father’s participation. The court can increase the
likelihood that the father will show an interest in his child by identifying and removing
barriers to his participation and by encouraging him to become involved with his child.
The barriers include anything that makes it more difficult for the father to play a role in
his child’s life. For example, the court should inquire whether the father has transpor-
tation to and from the facility that will perform the DNA testing, to the courthouse, to
the site for visitation, and to the location of services. The court must know how the father
can be contacted. Staying in contact with homeless fathers presents unique challenges.
Identifying a telephone or a mailing address to which the father has access is important.
The court should ensure that language interpreters for non-English-speaking fathers are
available at all critical events in the case. The court should determine whether the father’s
relatives are able to help the father address these barriers by providing transportation or
receiving mail. The court should also find out whether the father can read the legal
documents that he is given throughout the court process. This may embarrass the father
(or mother), but the father’s inability to read can present a significant barrier to his full
participation in the case.

Appointing qualified counsel for father early in the case. Appointing counsel for the
father is critical to his involvement in the court process. Counsel can help identify and
locate the father. Counsel can take the time to explain in detail the father’s rights, the
consequences of the proceedings, and the urgency of taking timely action with regard to
services. Counsel can inform the court about problems the father is experiencing that
otherwise would escape the court’s notice. Counsel can facilitate communication between
the father and the caseworker, and ensure that the father’s rights are upheld. The earlier
the court makes the appointment, the more valuable counsel’s contributions will be to
the father and to the court process.54

There is no constitutional right to counsel for indigent parents in child protection
cases.55 State laws and practices vary with regard to the appointment of counsel for
indigent parents. In a 1998 survey, the authors found that:

• 39 states provide that counsel be appointed for indigent parents;
• 6 states include provisions that counsel be appointed for parents in all child

protection proceedings;
• 3 states provide only for the appointment of counsel for parents in termination

of parental rights cases;

54 National Council of Juvenile and Family Court Judges, Child Abuse and Neglect:
Representation as a Critical Component of Effective Practice, March 1998, Reno, at 85 (here-
inafter NCJFCJ Survey).

55 In 1981, in the case Lassiter v Department of Social Services, 452 U.S. 18, the United States Supreme
Court ruled that due process does not always require the appointment of counsel in termination of parental
rights cases. Since child protection proceedings are less intrusive than termination of parental rights, it is
logical to conclude that there is no constitutional right to counsel in child protection proceedings.
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• 3 states do not provide explicitly for the appointment of counsel in
statute.56

The same survey revealed that counsel is appointed at some point during a child
protection case and that 11 states reported that counsel for parents is generally not
appointed.57 Finally, the survey concluded that appointment of counsel much of the time
is inadequate to provide effective assistance for three reasons:

1. Parents’ attorneys are not appointed in time to adequately prepare;
2. Parents’ attorneys are not given the time, resources, and compensation to

adequately represent their clients; and
3. Parents’ attorneys often face a tension between zealously representing their

clients and “core concepts” of morality [that] dictate care and concern for the
abused child.58

The survey demonstrates that representation for indigent parents is not provided in
all states, and often appointed counsel does not provide adequate representation.
Appointment for non-resident fathers occurs less frequently than for mothers and puta-
tive fathers. For adequate counsel to represent non-resident fathers, standards of repre-
sentation must be raised. Fortunately, some jurisdictions have set high standards for the
appointment of counsel for all fathers. In the District of Columbia, the Family Court
appoints counsel for all fathers (acknowledged or alleged, present or absent) at the initial
court hearing in every child protection case.59 Attorney names are submitted to the judge
before the initial hearing, and the judge appoints counsel who are then notified of the
hearing date. All this is done even before financial eligibility is addressed. Only after the
father appears is financial eligibility determined. Additionally, D.C. attorney standards
require the attorney to try to locate the father, and the attorneys can use court approved
investigators to try to find their clients. Furthermore, if there are paternity issues, the
court can order paternity testing which can be done at the court or, if the father is
incarcerated, in prison or jail.60

The court should also require counsel to participate in training with a specific focus
on representing fathers.61 Some courts require all appointed attorneys to complete

56 NCJFCJ Survey, op.cit., note 54. States that do not have statutes requiring appointment of
counsel for indigent parents include Delaware, Idaho, Kentucky, Indiana, Minnesota, and Mississippi.
However, just because there is statutory law requiring appointment of counsel for indigent parents does not
mean that it will be implemented by the trial courts. Nevada, for example, is currently being sued for failing
to appoint counsel for indigent parents (and for children as well).

57 Id.
58 Id.; See also S. Garcia, & R. Batey, Parents, Children, and the Courts: Article: The Roles of Counsel for

the Parent in Child Dependency Proceedings,” 22 Georgia L.Rev., 1079 at 1093-94.
59 D.C. Code section 16-2304.
60 The author secured this information from Wilma A. Brier, Esq, an attorney working with the

District of Columbia Family Court, thanks to the assistance of Presiding Judge Lee Satterfield. (E-mail and
references on file with the author.)

61 The role of the court in overseeing the provision of legal services to indigent parents is an
important one. One state has written a Standard of Judicial Administration that addresses this issue. See
California Standard of Judicial Administration 5.40(c), (West, 2008) which states in part: “The presiding
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training as well as observe and participate in court proceedings before becoming eligible
for court appointment.62 Such requirements ensure the availability of an experienced
panel of attorneys for representation of parents, and particularly fathers, in child protec-
tion cases.63

Encouraging the father to take pride in his status as father. As the above scenario shows,
the court can encourage the father to take pride in his new status as father. The court can
identify and make possible some of the positive aspects of being a father, including visits,
sharing with other family members, exchanging photos, and participation in doctor
visits. The court can congratulate the father—pointing out that this is a major societal
and family event—and the father needs to be reminded of it. This encouragement can
come from any male in the courtroom:

Judge: Mr. Jones, I have just made a finding that you are Sally’s father. I want to congratu-
late you. This is an important day for you, for your family, and most of all, for your
daughter.

Mr. Jones: Oh?
Judge: Yes, having a son/daughter is one of the most wonderful events in our lives. You will

be a very important person in your daughter’s life, someone she will love, respect,
and look up to. And she will be very special in your life.

Mr. Jones: I’ve never been a father before, and my father was never part of my life.
Judge: You don’t want your daughter to have the same experience that you did, do you?
Mr. Jones: No, I don’t.
Judge: You can change that by participating in this case and in your daughter’s life.
Mr. Jones: Oh?
Judge: Yes, I am a father also and I can tell you that it has changed my life in many positive

ways. There are so many things that we do together. You have a great deal to look
forward to as a father.64

Unfortunately, the court can also present barriers to engagement. By failing to
identify the barriers the father may face, the court can make it difficult for the father to
visit, to come to court, or to engage in services. Judicial indifference can give the father

judge of the juvenile court should: . . . (3) Establish minimum standards of practice to which all court-
appointed and public office attorneys will be expected to conform. These standards should delineate the
responsibilities of attorneys relative to investigation and evaluation of the case, preparation for and conduct
of hearings, and advocacy for their respective clients.”

62 Id.
63 The San Francisco Superior Court has developed an elaborate system for identifying qualified

attorneys and ensuring that they have both training and experience before they are appointed to represent
parents in child protection cases. See San Francisco Superior Court, Local Rules of Court, Rule 12.6-12.18.

64 The suggestion for this type of courtroom exchange came from Judge Carolyn Kirkwood,
Presiding Judge of the Orange County (California) Juvenile Court. Judge Kirkwood reports that one of the
male attorneys in her courtroom talks to fathers about his experience as a father. Additionally, Judge
Kirkwood asks fathers if they work. If they do, she compliments them on their work, on the fact that they
are able to support their child, and how important their economic support is to the child’s well-being. An
additional suggestion is to ask the father if he had a relationship with his own father. Depending on the
answer, the court can follow up with “Would you like to have a good relationship with your child?” “Yes.”
“I think we can help with that.” Additionally, research supports the notion that connections with families can
refocus a parent’s attitude toward life, even after living a life of crime. Desistance (refraining) from crime is
one of the byproducts. See S. Farrall, Rethinking What Works With Offenders, (Willan Publishing,
Portland, 2002), at 8, 146, 152, 159.
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the message that the court is not interested in his participation in the case.65 Some courts
show a bias toward alleged fathers, which harms the father and child.66 Without appellate
court oversight, some trial courts will continue to provide only minimal due process or
support for fathers.

B. Identify and Engage the Extended Family

Extended family can be important to engaging fathers with their children. The
young father may not understand the importance of a new family member to other
members of the family and to the family as a unit. However, other family members—
grandparents, aunts, uncles, and siblings—understand how important a new family
member is, particularly a baby. They will want to be a part of the baby’s care. They will
want the baby to remain in the family. Moreover, they will likely have more influence
over the father than any professional in the child protection system has.67 Parents,
siblings, and other relatives may be in the best position to hold the father accountable for
his behavior and to ensure that he participates in the legal proceedings.

Young fathers can be uncomfortable with infants. Typically they do not know how
to play with or comfort them. They have other interests—sports, employment, dating—
and can’t be bothered with caring for a baby. Extended family members can help the
father learn how to relate to his child, teach him how to feel more comfortable with the
child, and make him understand how important this new addition to the family is to
everyone. A father visiting with an infant by himself may have a bad experience and give
up on his efforts to be involved in his child’s life. A father visiting with a relative can see
the child in the hands of a more skilled family member and can learn from them how to
be a better father to the child.

The judge can play an important role in making the extended family a part of the
child protection case. The judge can insist that the extended family be told of the legal
proceedings, invited to come to court, and included in visitation arrangements. The
judge knows that these relatives can help engage the father in his child’s life.

Identifying and engaging relatives is sound policy. It also is the law in many states
and has received emphasis in recent federal legislation.68 More than 23 “relative prefer-
ence” states have statutes providing that relatives are preferred to nonrelatives when a
child is removed from parental care and placed out of home. Relative preference is also the

65 L. Edwards, The Impact of Judicial Behavior in Juvenile Court Proceedings, 17 Juvenile and Family
Justice Today, Winter 2008, at 29. As this article demonstrates, judicial indifference sends the message
that the court has no interest in the person appearing before it and will not take the time to make the court
appearance meaningful.

66 See In re Baby Boy V., 140 Cal.App.4th 1108; 45 Cal.Rptr.3d 198, (2006).
67 “. . . as a general rule most of the literature on desistance [reduction in criminal behavior]

supports the idea that marriage and family formation is associated with desistance.” S. Farrall, & A.
Calverley, Understanding Desistance From Crime, (Open University Press, New York, 2006), at 72;
and see Farrall, op.cit., note 64.

68 See, for example, California Welfare and Institutions Code section 361.3(a) (West, 2008) which
states, in part, “In any case in which a child is removed from the physical custody of his or her parents
pursuant to Section 361, preferential consideration shall be given to a request by a relative of the child for
placement of the child with the relative.” The recent federal legislation places great emphasis on the
identification and engagement of relatives. See note 19 supra.
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practice even in some states without relative preference statutes. It is good social worker
practice to identify and work with extended family members. Often the child knows
these relatives, which makes placement with them less traumatic to the child. They also
share DNA with the child, thus making it likely that they will treat the child with love
and will extend efforts to make the child’s environment more family-like. Some research
indicates that relative placements are safer than non-relatives.69 Statistics indicate that
relatives provide a significant percentage of care for children placed out of home.70

However, the court must ensure that any relative placement is safe, and that the relatives
will not permit the child to have unauthorized contact with either parent.71

C. Use Group Decision-Making Processes

An additional strategy for engaging fathers is to use group decision-making pro-
cesses throughout the life of a child protection case. In a group decision-making process,
family members, family friends, and professionals are convened to address issues relating
to the child. Examples in the child protection process include Family Group Decision
Making, Family Group Conferencing, Team Decision Making, Family Team Meetings,
and court-based mediation. All are described in greater detail in other publications.72

These processes enable family members to work together to plan for their children’s
future. Resources within the family and among close friends are identified, family
members offer opportunities for the child to remain with a family member, and fathers
can see that they are part of a greater family that wants to raise its children. The father
can also see that he has a part to play in the family, and that by working together with
other family members, he can be an important person to his child.

Recent studies demonstrate that fathers often participate in group decision-
making meetings more frequently than they appear in court. “Family Group Confer-
ences increase the involvement of fathers and paternal relatives.”73 In North San Diego
County, California, for example, the agency deputy director of social services reports
that their staff will not convene a Team Decision Making (TDM) meeting without the
presence of the father. The agency finds that father’s participation and the involvement

69 Group Decision Making, op.cit., note 16 at 8-9.
70 The AFCARs data indicate approximately 24% of children in out-of-home care reside with

relatives.
71 NCJFCJ, Effective Intervention in Domestic Violence & Child Maltreatment

Cases: Guidelines for Policy and Practice, (NCJFCJ, Reno, NV, 1999), Recommendation 24, at 67.
72 See Group Decision Making, op.cit., note 16; for a description of Family Team Meetings, see

Achieving Timely Permanency, op.cit., note 26 at 13-14; A. MacRae, & H. Zehr, The Little Book of Family
Group Conferences: New Zealand Style, (The Little Books of Justice & Peacebuilding, Good Books,
2004; Family Group Conferencing (G. Burford, & J. Hudson, eds., Aldine Transaction, 2005).

73 L. Merkel-Holguin, P. Nixon, & G. Burford, Learning with Families: A Synopsis of FGDM Research
and Evaluation in Child Welfare, in Promising Results, Potential New Directions; International
FGDM Research and Evaluation in Child Welfare, (National Center on Family Group Decision
Making, American Humane, Denver, CO, 2003), at 8. In the same publication, high rates of paternal
participation were noted in Washington (at 44), Colorado (at 75), Minnesota (at 85), and England (at 127).
“More than a third of the FTM’s on average have had fathers present.” G. Burford, & J. Pennell, Family Team
Meeting (FTM), Process, Outcome, and Impact Evaluation, Phase II Report: Autumn 2006, American Humane
Association, 2006, at 1, 20.
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of his family will almost always benefit the child.74 The use of any group decision-
making process must be safe for all parties, using domestic violence protocols where
necessary.

D. The Adversarial Process

The adversarial process can be harmful to families.75 It does not build relationships,
strengthen families, or encourage participation by fathers or other family members.
Fathers (and most family members) are intimidated by the adversarial process, feel rushed
by the court’s attention to time constraints, and intimidated by the atmosphere. They do
not believe they can speak freely in court, they feel attacked when questioned by the
attorneys, and they often leave the proceedings frustrated. As a result, many fathers either
do not attend or sit silently in court.

The adversarial process does not build lasting family relationships. One study
indicates that in child custody cases in which resolution is reached through the tradi-
tional adversarial court process, the father will have significantly less contact with his
child over the remainder of the child’s life as compared to cases resolved through
mediation.76 Thus, an important strategy for the child protection system is to offer
opportunities outside of the courtroom to resolve matters, preferably in a confidential
setting where family members can work with others to address the needs of their child.77

These considerations have led one state legislature to declare that child protection
proceedings should be conducted in a non-adversarial atmosphere, resorting to the
traditional legal process only when necessary. This same legislature recommends that all
child protection courts within the state establish mediation programs to resolve cases
outside of the courtroom.78

Judges can encourage the agency to use group decision-making practices. Judges
can also encourage court administration to initiate a child protection mediation program.
Many child protection courts across the country have instituted mediation programs with

74 E-mail from Donna Hand, Deputy Director, to Judge Susan Huguenor, Presiding Judge of the
San Diego County Juvenile Court, ( July 31, 2008; on file with the author). Ms. Hand also reports that social
workers “tend to look toward the mother first to engage and receive services, yet sometimes the reason the
father has not been involved is that he feels the child(ren) should be with their mother, while at the same
time, he has not been able to tolerate the mother’s behavior as relates to drugs, mental illness and/or criminal
behavior.”

75 For further discussion on the negative impact that the adversarial process has upon families, see
L. Edwards, Comments on the Miller Commission Report: A California Perspective, 27 Pace Law Review, Summer
2007, at 635-639.

76 R. Emory, D. Sbarra, & T. Grover, Divorce Mediation: Research and Reflections, 43 Family Court
Review, January 2005; R. Emory, R. Mnookin, & E. Maccoby, Dividing The Child: Social & Legal
Dilemmas of Custody (1992), at 197-198.

77 The California Legislature has acknowledged the importance of non-adversarial resolution of
family matters. Legislation stresses that child protection cases should be resolved by non-adversarial means
where possible. (see California Welfare and Institutions Code section 350) as well as mandating mediation in
all child custody cases (see California Family Code section 3170(a)). Using non-adversarial processes is also a
recommendation from the California Blue Ribbon Commission on Foster Care, Recommendation 2E,
http://www.courtinfo.ca.gov/jc/tflists/bluerib.htm

78 California Welfare and Institutions Code section 350(a)(1) and (a)(2), West, 2008.
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great success.79 Family members prefer mediation to the court process. They feel as
though they are listened to (for the first time) and that they can work with others to
fashion a result with which everyone is in agreement.80

E. Ensure Quality Father-Child Visits

Fatherhood can be an abstraction, somewhat meaningless to a man unless the father
sees, touches, holds, and identifies a specific child as his own. In child protection cases,
the reality of fatherhood usually occurs in the context of visitation. Visitation is funda-
mental to engagement.81 The father needs to see the infant he has fathered. Perhaps he
will see some family traits. Perhaps the baby will smile at him. Such small things can
make the difference between engagement and disengagement. The presence of one or
more family members can make a difference in visitation because they can share the infant
with the father, bring more excitement and energy to the visit, as well as point out family
resemblances to him.

Judges need to pay special attention to visitation between children and their
parents and particularly to fathers. Frequency, duration, location, and environment
(including who else is present) can make the difference between effective visitation that
builds a relationship and visitation that is discouraging to the father.82 Visitation once a
month or once a week is not sufficient time together to build a relationship. Nor is 30
minutes sufficient to engage father and child. Meeting in a room by oneself is also not
conducive to strengthening a relationship. Judges must insist that visitation take place
frequently, that it last at least an hour (longer is preferable), that it occur in a family-like
setting, and that others (such as relatives or supportive foster parents) be permitted to
attend with the father.83

Some fathers will benefit from support or coaching before or during visits. Sophis-
ticated supports and techniques for visiting help enhance parenting skills during visita-
tion. The agency and the judge should consider referring fathers to visitation coaching to
make visits as positive as possible.84 These coaching services have served fathers well—
preparing them to meet children they have not had much contact with or may not have
seen at all. Coaching has been particularly useful for incarcerated fathers.85

79 See L. Edwards, Mediation in Child Protection Cases, 5 Journal of the Center for Families,
Children & the Courts, 2004, at 57-69; Louis Trosch, et al., Child Abuse, Neglect, and Dependency Mediation
Pilot Project, 53 Juvenile and Family Court Journal, Fall 2002, at 57-67; and the citations in Achieving
Timely Permanency, op.cit., note 26 at 12-13. If you are interested in starting a child protection mediation
program, contact the author for a free DVD concerning this service.

80 L. Edwards et al., Mediation in Juvenile Dependency Court: Multiple Perspectives, 53 Juvenile and
Family Court Journal, Fall 2002, at 49-65.

81 L. Edwards, Judicial Oversight of Parental Visitation in Family Reunification Cases, 54 Juvenile and
Family Court Journal, Summer 2003, at 1-24.

82 Id.
83 Any visiting relatives must not pose a threat of harm to the child. See Effective Intervention,

op.cit., note 71.
84 M. Beyer, Visit Coaching: Building on Family Strengths to Meet Children’s Needs, 59 Juvenile and

Family Court Journal, Winter 2008, at 47-60.
85 E-mail from Marty Beyer, dated Oct. 18, 2008 (on file with the author).
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The concept of visitation should be expanded to include other locations and events
rather than just time at a visitation center.86 For example, judges should make orders that
permit fathers to get notice of and to participate in all well-baby visits to the doctor as
well as other appointments the child may have with professionals. For the school-age
child, this would include parent-teacher conferences at school and sporting or cultural
events in which the child participates. Church-based events such as baptisms, Sunday
school, and other occasions should also be considered opportunities for meaningful
father-child contact.

F. Ensure Fathers Receive Parenting Services

Most fathers need help learning how to be a father. This is particularly true for
young fathers. The judge should be prepared to refer the father to services that will
provide basic information about child development and skill development for parents.87

Most jurisdictions offer parenting classes, and some offer parenting classes that focus on
the needs of infants. The most useful of these classes bring together fathers and their
children so that the father can work and play with the child in the context of the
parenting class.88 Also of great use are programs that bring new fathers together to
address their unique needs.89 Some communities have developed mentoring programs
that match experienced fathers with new fathers so that one can learn from the other.90

Judges need to know what is available in the community and, if nothing appropriate is
available, how such a service might be developed. Community-based organizations such
as the YMCA often provide such a service. Excellent models for such services exist around
the country.91

If no services specific to fathers exist, the judge can ask the agency to develop one.
At some point the judge may decide that a parenting class for fathers is a reasonable
service for the community to provide and insist that the agency create one. Failure to do
so would result in a “no reasonable efforts” finding.92

86 Edwards, op.cit., note 81 at 10.
87 “Getting them into court is the first essential step, and then having high quality community

fathers’ programs available is certainly helpful.” E-mail from Joe Spaeth, Marin County Public
Defender, Sept. 30, 2008. Mr. Spaeth’s office represents parents in child protection proceedings (on file with
author).

88 For an outstanding example of such parenting programs, see http://www.celebratingfamilies.net/
89 Communities in Colorado have developed creative and effective programs for fathers including

B.A.M. (Be A Man) Fatherhood Program in the Greeley/Evans area (http://www.realdads.net); Got Father-
hood? Program in South Weld County (Longmont/Boulder) (http://www.gotfatherhood.com), and Colorado
Dads—Be There For Your Kids, a state program (http://www.coloradodads.com); For some advice about
maximizing the effectiveness of father’s programs, see Rosenberg & Wilcox, The Importance of Fathers in the
Healthy Development of Children, (CD-ROM) User Manual Series (2006), Section II, Fatherhood Programs.
Office on Child Abuse and Neglect.

90 Id.
91 E. Brandon, Dudley Morgan Speaks about Marin City Fatherhood Program, The Center View,

(a publication of the Marin City Community Services District), Vol. X, Issue 20, Oct-Nov, 2008, at 4.
92 For a discussion on how a “no reasonable efforts” finding can result in changes to the services

available in the community see Edwards, Improving Implementation, op.cit., note 47 at 3, and Appendix C, found
in Resource Guidelines: Improving Court Practice in Child Abuse & Neglect Cases, (NCJFCJ,
Reno, NV, 1995), at 167-168, and Edwards, Reasonable Efforts: A Judicial Perspective, op.cit., note 47.
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There is a related problem when the judge orders services for a father. Some fathers
will balk at the idea that they should participate in any services. The father may say
something like “[s]he was the one who neglected my child. Why should I have to do
anything?”93 The judge must be prepared to discuss the importance and value of the
service being offered. One judicial colleague put it this way when speaking to a father
about services: “You are a father. Now you need to learn how to be a daddy.”94

The father who appears and asks for custody raises complex issues. Assuming that
he does not present a danger to the child, should the court place the child with him and
dismiss the case? That would be the result had the mother died since he would be the
child’s surviving parent. Should the court give no preference to the father at all and
simply use a “best interests” test to determine custody? Should the court place the child
with the father, maintain the child under court supervision, and thus give the mother an
opportunity to use services to reunify with her child? States have responded to these
issues in different ways both through statutes and appellate decisions.95

G. Working with the Incarcerated Father

Many foster children have parents in jail or prison. Of this population there are far
more incarcerated fathers than mothers.96 Some of these fathers are “alleged,” that is, they
are not married to the mother and have not established paternity. All of the issues
discussed in earlier sections regarding identifying, locating, notifying, and engaging
fathers are relevant to incarcerated fathers. The mother may finally reveal the father’s
identity, but she may not know if he is incarcerated. With a name, birth date, and
possibly other information, the social worker should be able to locate an incarcerated
father quickly.

The court should insist that the caseworker contact the alleged father, inform him
of the legal proceedings, and determine his desires about the child protection proceed-
ings. The fact that he is in jail should not stop the inquiry—after all, we have seen that

93 V. Sankaran, But I Didn’t Do Anything Wrong, 85 Michigan Bar Journal, March 2006, at 1-6;
and see Harris, op.cit., note 5.

94 E-mail from Child Support Commissioner John Schroeder, Santa Clara County (California) to the
author June 4, 2008 (on file with the author).

95 Pennsylvania and Maryland take the first position that the court has no jurisdiction where there
is a fit parent. In re M.L.,757 A.2d 849, 853-4 (Pa.2000); In re Russell G., 672 A.2d 109 (Md. Ct. Spec. App.
1996); Ohio, Michigan, Maine, and North Carolina take the second position, permitting the court to take
jurisdiction over a child even if there is a fit/non-offending parent prepared to take custody. In re C.R., 843
N.E.2d 1188, 1190 (Ohio 2006); In re C.R., 646 N.W.2d 506; 518-19 (Mich. Ct. App. 2002); ME Rev. Stat.
Ann. tit. 22 sections 4034-6 (2006); N.C. Gen Stat. Ann. section 7B-506(h)(2). Kansas, New Hampshire,
Florida, and California take the position that the father is a preferred placement, but that the court will
maintain jurisdiction. In re T.S., 74 P.3d 1009 (Kan. 2003); In re Bill F., 761 A.2d 470 (N.H. 2000); N.H.
Rev. Stat. Ann., section 169-C: 19e (2006); Fla. Stat. Ann. section 39.521(3)(West 2006); L.P. v Department
of Children & Families, 871 So.2d 306, 308, (Fla. Dist. Ct. App. 2004); California Welfare and Institutions
Code section 361.2(b)(c); In re Patricia T., 109 Cal.Rptr.2d 904, 907, 909 (Cal. Ct. App. 2001). For a
discussion of these issues, cases and statutes, see Harris, op.cit., note 5 at 301-307.

96 Committee on Law and Justice, Parole, Desistance from Crime, and Community
Integration (National Research Council, Washington, DC, 2007).
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the father’s identification and participation will benefit the child in many ways.97

Yet, it seems that in some jurisdictions, the imprisoned father may not even receive
notice.

The best practice is to bring the incarcerated father to court, appoint counsel, have
paternity established, and proceed with the case. Just because he is not married to the
mother or is currently incarcerated is not enough reason to ignore him. Remember, his
presence benefits the proceedings and, most importantly, the child. Hundreds, if not
thousands, of foster children might have been placed with relatives had their fathers and
their families been included in the child protection process. The criminal legal system
requires defendants accused of petty crimes to appear in court even if they are in jail—the
legal system should mandate that alleged fathers be notified and brought to court when
their permanent relationship to their child is at risk.98

In some states, incarcerated fathers who indicate an interest in reunifying with their
children are offered services, including visitation, to improve their parenting abilities.99

Even if some of those services are unavailable in prison (counseling, parenting classes,
etc.), the court may still insist that the caseworker assist the father and will examine
caseworker conduct regarding the reasonable efforts requirement.100 In some states,
incarcerated fathers participate in the National Fatherhood Initiative InsideOut Dad,
an effective program for engaging incarcerated fathers in their children’s lives.101 Judges
have creatively involved incarcerated fathers. In one New Hampshire judicial district, the
court has approved a computer hook-up in the jail so that incarcerated fathers can talk
with their children while they are in jail. The judge reports that this contact “. . . instills
much greater connections between parents and kids due to the conversation and fre-
quency of it, rather than sending letters or a monthly jailhouse visit.102

H. Comments from Judicial Officers

1. General

Little has been written about engaging fathers from a judicial perspective, but
juvenile and family court judges, child support commissioners, and other judicial officers

97 Additionally, we have seen that connecting with family can change the direction of a prisoner’s
life. See Farrall, op.cit., note 64.

98 A powerful dramatization of this scenario is found in the book Finding Fish by Antwone Fisher
(William Morrow, 2001), later made into a motion picture, Antwone Fisher. Significantly, fathers who have
contact with family members during their incarceration have lower recidivism rates. Farrall, Id.

99 In California, recent legislation permits the court to extend the reunification period for parents
who are incarcerated, institutionalized, or in residential substance abuse treatment up to 24 months from the
time the child was removed from the parent under specified circumstances. The statute requires the court to
consider the parent’s criminal history as well as the parent’s ability to care for the child. AB 2070 (Chapter
842, Statutes of 2008). This is a clear legislative determination that the facts surrounding incarceration
should be carefully considered before ending the parent-child relationship.

100 D. Lough, Incarcerated Father Entitled to Reunification Services, 21 Journal of Juvenile Law,
2000 at 169-173; See also In re Robin V., 33 Cal.App.4th 1158, 39 Cal.Rptr.2d 743, 1995.

101 An evaluation of the InsideOut Dad program can be found at http://www.fatherhood.org.
102 E-mail from Judge Susan B. Carbon, Grafton County, New Hampshire, dated Oct. 12, 2008

(on file with the author).
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who deal with family problems have thought a great deal about this issue. Interviews
with more than 15 judicial officers revealed several themes, a few of which appear below.

Judges must insist that social workers take seriously the job of questioning the
mother about the identity and location of the father. This leadership role was made clear
by Judge J. Dean Lewis, a retired judge from Virginia, when she first took the juvenile
court bench:

When I first came on the bench in 1986, the intake officers would put “unknown” in a large
number of petitions as to the “name of father” or unknown as to location for service of
process. That was because the social worker was the one filing the petition and at the time
of removal, either did not ask for the father’s information or was not able to secure it. So the
first thing I did was to address that problem with the intake officer. I informed the intake
officer to require this information to be on the petition and the social worker was responsible
for securing this information so it could be contained in the petition.103

At the earliest possible opportunity, the children’s social worker and the judge must make
it clear and must give the father the impression that he is an important person, that he is
to be considered for placement, if not immediately, then sometime soon, and that we
encourage and will facilitate visits as well as placement.104

I also tell men that anyone can be a father, but it takes dedication to be a Daddy. I also tell
them that all studies show that children fare better if both parents are involved in their
lives. Sometimes it works, other times not. It is especially difficult when the parties are
non-relational.105

I think the first thing a judge needs to do from the bench is make inquiry at all times about
the father. The court also has to meaningfully engage fathers when they do appear and hold
the agency accountable both for not looking hard enough and for not offering appropriate
reunification services to dads. This is particularly true when a mom is working the case plan.
We also have to try to educate the agency that just because a father may be non-custodial
that does not mean he is unfit.106

What can bench officers do? 1) Communicate their expectations to fathers that they
can and should take on the nurturer role (that they can and should reunify); 2) Validate a
father’s desire to parent; 3) Demand accountability from fathers in the parenting/visitation
role through frequent court reviews . . . perhaps even a Dad’s Court similar to Drug
Court—do not allow “excuse Court.” For example, we do not allow women to place their
employment obligations ahead of reunification with their children. We should expect the
same from men. 4) Expect and demand that fathers regularly and frequently visit their
child.107

103 E-mail from Judge J. Dean Lewis (ret.) to the author dated Sept. 26, 2008 (on file with the
author). Judge Lewis went on to state that the intake worker was also required to inform the court of her
efforts to identify and locate the father in her report at the first hearing. If there was missing information at
the time of the hearing, the judge knew what she had to do to get more information. “What happened was
that very quickly both the social workers and the DSS attorney would know I was going to address this as
the first issue in the case . . .” Id.

104 E-mail to the author from Commissioner Marilyn Kading Martinez of the Los Angeles County
Juvenile Court, June 12, 2008 (on file with the author).

105 E-mail from Commissioner John Schroeder, op.cit., note 94.
106 E-mail from Judge Stephen Rubin, Pima County (Arizona) Juvenile Court to the author dated

Aug. 25, 2008 (on file with the author).
107 E-mail from Commissioner Nancy Williamson, Stanislaus County (California) Superior Court,

Sept. 2008 (on file with the author).
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Training has been an effective tool for educating the entire court system about the
importance of engaging fathers and strategies to accomplish that goal. In her role as Chief
Judge of the County of Caroline Juvenile and Domestic Relations Court in Spotsylvania,
Virginia, Judge J. Dean Lewis (ret.) organized monthly trainings inviting “everyone.”
According to Judge Lewis:

One topic we repeatedly address was identification of fathers, not only in child protection
cases, but all cases as this was a big problem in delinquency cases as well. Child support
enforcement had a parent locater resource and spoke about this resource on several occasions.
In a number of our foster care cases we were able to find a father whose address was unknown
by social services (child protection workers) turning the case over to child support
enforcement.108

2. Iowa—An Outstanding Approach to Engaging Fathers

Iowa has taken extraordinary steps to engage fathers in the child protection process,
and much of the leadership has come from the judiciary. Iowa’s success in engaging
fathers comes despite a statutory scheme that treats non-custodial fathers as little more
than intervenors.109 According to Judge Constance Cohen, the judiciary does its best to
provide notice, counsel, and services to fathers as soon as possible.110

Engagement efforts cut across the entire dependency process in Iowa. The Public
Defender’s Office has agreed to appoint counsel subject to the filing of a financial affidavit
so that all identified parents have legal representation at the first hearing. At the
expanded preliminary hearings held within five days of removal,111 the court orders
paternity testing if necessary, offers evaluations, family contact, treatment, transportation
assistance, and “anything else we can to do frontload.”112 Fathers have a full voice in the
proceedings from the first hearing on.

Additionally, parent handbooks are provided to all parents at the first hearing to
help them understand the nature of the proceedings. The court has developed a Parent
Partners program with parents who have successfully navigated the system mentoring
parents new to the system.113 The court and community have participated in the National
Fatherhood Initiative, run through the YMCA, to support fathers and has assisted in
developing educational tools for them. The Zero to Three Project has also made special
efforts to motivate fathers to participate in all aspects of a case. They are involved in
attachment assessments, dyadic therapy, family contact, and other front-loaded services.

108 E-mail from Judge Lewis, op.cit., note 103.
109 “A parent without custody may petition the court to be made a party to proceedings under this

division. Iowa Code Section 232.91(1).
110 This posture has been taken because of the expedited timelines. E-mail dated Aug. 18, 2008 from

Judge Constance Cohen, Juvenile Court, Des Moines, Iowa (on file with the author). Judge Cohen reports
that many of the best practices she describes started in Polk County (Des Moines), but that many have spread
to other parts of the state.

111 The local rule mandates the hearing take place within 10 days, but local practice is for the hearing
to take place in 5 days, again because of the expedited nature of the proceedings.

112 E-mail from Judge Cohen, op.cit., note 110.
113 Judge Cohen writes that fathers, in particular, are benefiting from these relationships.
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The project also counsels parents on their joint responsibility to parent their child, often
resolving parental conflicts and refocusing parents on the needs of their child.114 Fathers
are expected to participate in Part C evaluations of their young children’s developmental
progress, Early Access, doctor and dental appointments, family team meetings, and
similar activities.

Judge Cohen writes that from the bench, the judges make it clear that the expec-
tations are full involvement as it is a “Now or Never” proposition. Fathers are emphati-
cally informed that if they wait for the mother to fail before getting ready to assume
custody, it may be too late. Even though Judge Cohen admits the local telephone service
is not perfect, the court permits telephonic appearances to accommodate work schedules,
transportation problems, incarceration, or other barriers to personal presence at court
hearings. If a parent does not appear, the judge will ask for a phone number and try to
connect with him or her by calling from the bench.

If the court finds that the mother has purposefully frustrated the father’s efforts to
locate the child and actively participate in her life, the court may find compelling reasons
to maintain legal rights beyond 15 months to enable the relationship to grow. All parents
are expected to participate fully in family team meetings and are encouraged from the
beginning to identify appropriate relatives to assume temporary custody or, if needed, for
concurrent planning. If the ICPC may be involved, it is ordered at the earliest possible
time. Where there may be siblings with different fathers and the mother is not a possible
placement, but one father is able to take custody of some or all of the children, there is
an exploration of expedited foster care licensing to enable the siblings to reside together.

Judge Cohen reports that while their court does not have jurisdiction over child
support matters, Iowa has developed a statewide protocol whereby the payor’s obligation
can be suspended if he has custody under a juvenile court order. Thus, a father also has
an economic incentive to ask for custody of a child.115

VI. SAFETY CONSIDERATIONS FOR THE MOTHER
AND CHILD

It cannot be assumed that the father in the child protection case is a harmless person
or a positive influence in the child’s life. He may be dangerous, violent, a substance
abuser, or have sexual or mental health problems. His conduct may be the reason that the
child’s case is before the court. The judge will need good information about the father to
make decisions about his contact with the child and with the mother. The judge should
be prepared to restrict contact, if necessary, and should have in place domestic violence

114 Telephone conversations with Judge Cohen and Judy Norris, Director of the Zero to Three
Project.

115 This is not the first issue on which Iowa (and Polk County) have been national leaders. In child
protection visitation cases, Iowa has one of the nation’s model programs. See Edwards, op.cit., note 81 at 7.
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protocols and practices should mediation or other group decision-making processes
be used.116

On the other hand, just because the father is violent or dangerous does not mean his
entire family is to be avoided. Some people subscribe to the maxim that “the apple does
not fall from the tree” and similar statements, meaning that if the father is dangerous, the
entire family must be dangerous. Experience with group decision-making practices has
taught professionals that a family always has some solid, stable members, no matter how
violent or dangerous one or more members may be.

Assuming the father is a danger, the question that arises when a family member
steps forward to receive a child into their home is whether the family member under-
stands what the father has done and is willing to protect the child from that person in the
future. This issue is challenging for family members because they often love the father
and have a difficult time accepting that he has been or may be abusive toward the child.
The judge must weigh these considerations in making a placement decision.

VII. CONCLUSION

Our court traditions and practices must change to embrace fathers, and judges must
take the lead. Recent developments are encouraging. Law and practice are changing.
Increasingly, legislatures are passing laws that grant fathers the same rights as mothers as
soon as their paternity is established. Additionally, the extended family has become a
placement of choice if children must be removed from their parents.

Now it is up to the court to ensure that fathers receive their legal rights, attor-
neys speak forcefully for them, and caseworkers fulfill their roles in identifying, locat-
ing, noticing, and working with them. There is potential for great benefits in these
changes. The potential is for the father to become engaged in the court process and
with his child, and for the father and his family to be a resource to the child and to
the decision makers in the court system. Additionally, the child may be able to remain
with family.

The judge plays a critical role in the engagement process. Starting with identifying,
locating, and notifying the father, insisting on agency dedication to working with the
father, using the court’s skills to attract and inspire the father to become involved with
his child, using the court’s powers to ensure that extended family members are identified
and participate in the court process, using the court’s powers to make father-child contact
meaningful, ensuring that appropriate services are available, and insisting that non-
adversarial processes are available for the family, the judge can maximize the possibility
that a father will become involved in the court process, and, more importantly, in his
child’s life to the child’s benefit, emotionally, socially, and financially.

116 Such protocols are standard practice in some jurisdictions. See California Rule of Court 5.215.
For a discussion for the best practices regarding mediation when domestic violence issues are present,
see Achieving Timely Permanency, op.cit., note 26 at 12-13.
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APPENDIX A

JUDICIAL CHECKLIST REGARDING ENGAGING FATHERS

1. Identify all possible fathers as soon as possible.
2. Question the mother under oath regarding the identity of the father.
3. Determine where the father or potential fathers can be located.
4. Order the caseworker to follow-up on information gained from the court

hearing.
5. Order the caseworker to personally serve each possible father with notice of the

legal proceedings.
6. Insist that caseworkers use good faith efforts to identify, locate, and support the

father throughout the child protection process. Use the “reasonable efforts”
finding if necessary and appropriate.

7. Revisit the question of identity and location of the father at all subsequent
court hearings.

8. When a potential father comes to court, let him know that the court is pleased
that he has appeared because he is an important person in the child’s life. Let
him know that once his paternity is established, he will be treated as a parent
in all subsequent court proceedings.

9. Complete the testing for paternity as soon as possible at state expense unless
the father has the means to pay for the testing.

10. Appoint counsel for the father at least as soon as paternity has been established,
with the possibility of reimbursement considering his financial means.

11. Make it clear that the father may be a placement possibility for the child.
12. Identify the father’s extended family and ensure that they know about the legal

proceedings and know that they will be considered as possible placements if
placement is necessary.

13. Permit the extended family to participate in group decision-making processes,
visitation, and court hearings.

14. Determine if the father is a danger to the mother or to the child and make
appropriate protective orders.

15. Encourage the development in the community of services that will meet the
needs of fathers. These could include parenting classes for fathers, parent
coaching, fathers mentoring fathers, and other gender-based programs.
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