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Introduction
The Adoption Assistance and Child
Welfare Act of 1980' ("Act") significantly
changed child welfare law in the United
States. Of particular importance, the
Act created responsibilities for juvenile
court judges, making them an integral
part of the operation of the law. Although the Act has been in effect for
well over a decade, it is still misunderstood and often ignored.
This article examines the implementation of the Act and the reasons why it
is not working as well as it might. It offers technical assistance to judges, court
administrators, social service agencies,
attorneys and other interested persons
regarding the Act's implementation. It
focuses upon the judicial oversight of
abused and neglected children when
they are removed from parental custody. The premises of this paper are that
many social service agencies do not effectively deliver preventive and reunification services to families, that juvenile court oversight of social service
delivery has been ineffective or nonexistent, and that many juvenile courts do
not ensure that children in out-of-home
care attain a permanent home in a
timely fashion. As a result, many state
child welfare systems do not serve children and families well, and most states
risk losing federal funding for social
services. This paper concludes with recommendations on how a strong judiciary and specialized training can improve implementation of the Act and
ensure that it operates as Congress intended.

Overview
Nowhere else in the law must judges
play such an important role as in juvenile dependency cases. The Act and
state laws based upon it" require the juvenile court judge to monitor the activities of the social service agency before,
during and after the state has removed

a child from a parent's or guardian's
custody.
This monitoring is a significant responsibility for judges. Juvenile court
judges are already the gatekeepers for
the nation's child welfare system. State
law requires them to decide the pr-opriety of social service agency removal of
a child from parental custody. The federal statute and state implementing statu t e s q a v e designated juvenile court
judges as the monitors of social service
delivery t o t h e s e s a m e p a r e n t s .
Through child welfare court hearings,
t h e juvenile court must determine
whether the social service agency has
made "reasonable efforts" to prevent
foster care placement or to rehabilitate
and safely reunite families of children
already in p l a ~ e m e n t . ~
In these court proceedings, the stakes
are high by both human and fiscal measures. Child abuse reports have risen
dramatically in the past ten years.'; The
impact upon juvenile courts and the foster care system has been significant.'
The number of juvenile court dependency cases has increased substantially,
and more than 460,000 children are currently in out-of-home care at a cost of
hundreds of millions of dollars annually."
Judges are periodically called upon to
e n g a g e in substantial oversight of
agency decision making, but not with
the consequences described in the Act.
If a judge finds that the state social service agency has not adequately delivered services to a family from whom a
child has been removed, that finding
may serve as the basis for reducing federal aid to the a g e n ~ yA
. ~negative judicial decision may thus reduce financial
support for the agency and make it even
more difficult to provide services to
families whose children may be or have
been removed.

The Act's drafters placed juvenile
courts in the crucial position of monitoring social service compliance with its
terms. Unfortunately, a number of
implementation problems have impaired the effectiveness of judicial oversight. Seven problems stand out: First,
many people disagree with the law. At
one extreme, some argue that preserving families is dangerous for children
and that abusive and neglectful families
should not be given an opportunity to
change, rehabilitate, and be reunited
with their children.1° At the other extreme, people claim that the state is too
intrusive into family life, that fewer children should be removed from parental
custody, and that, once removed, children should not be adopted, but should
wait until their parents are ready to have
them returned."
Second, some social service agencies
have not delivered the services as promised in their state plans.12 Third, some
judges misunderstand or remain unaware of their duty to monitor social
service delivery. Fourth, in many courts
the "reasonable efforts" issue is not litigated by the parties. With no one raising the issue, courts understandably do
not address it. Fifth, some judges understand their responsibility but are
unwilling to exercise their power and
rule on social service failures.I3 Sixth,
some judges understand their responsibility and are willing to exercise their
power, but they record their findings
incorrectly. Seventh, in many jurisdictions court structure impedes implementation of the Act.I4 Often a state's
constitution or state laws create barriers to implementation.I5
The Act can and must be better implemented. The first of the following four
sections examines the federal law, its
purpose and what it requires ofjuvenile
court judges. The second section reviews the Act's implementation, examines recent trial and appellate decisions,
and provides information on judicial
training and trial court practice. The
third section suggests ways in which
implementation can be improved and
features techniques proven effective in
several jurisdictions. The fourth section
outlines some specific steps jurisdictions should take to improve compliance
with the Act and thereby better serve

children and families. It describes the
juvenile court judge's critical role in
implementing the Act and in overseeing the entire juvenile dependency process; it also describes the juvenile court
judge's relationship to the social service
agency and the art of the "reasonable
efforts" finding.

I. The Act
The Adoption Assistance and Child
Welfare Act of 198016governs juvenile
dependency law in the United States.
Enacted in response to widespread criticisms of the country's child welfare system, this federal legislation balances the
need to protect children with the policy
of preserving families. After lengthy
hearings, Congress concluded that
abused and neglected children too often were unnecessarily removed from
their parents," that insufficient resources were devoted to preserving and
reuniting families,I8 and that children
not able to return to their parents often
driftedlgin foster care without a permanent home.20Congress concluded that
children need permanent homes, preferably with their own parents, but, if
that is not possible within a reasonable
time, with another permanent family.21
Permanent families provide children
better care than the state and help ensure that they will grow into emotionally stable, productive adults."

Congress's response, the Adoption Assistance and Child Welfare
Act of 1980, was based upon three
important principles:
(1)preventing unnecessary foster
care placements;
(2) timely and safe reunification of
children in foster care with their
biological parents when possible;
and
(3) expeditious adoption of children
unable to return home. The Act
seeks to achieve these goals, in
part, by providing state social
service systems with "incentives
to encourage a more active and
systematic monitoring of children
in the foster care system."23

The major tenets of the Act and of
the state implementing legislation
are as follows:
1. To qualify for federal funding, the
state must prepare a state plan
describing the services it will
provide to prevent children's
removal from parental custody
and to reunite child and parents
after removal.24The plan must
include a provision that the social
service agency will make foster
care maintenance payments in
accordance with section 472 of
the Act.
2. The social service agency must
provide services to prevent removal of a child from parental
custody and to reunite a removed
child with a parent or guardian.25
3. Where a child is involuntarily
removed from parental custody,
the juvenile court must make a
finding that continued placement
of a child with the parent or
guardian would be contrary to
the child's welfare.26
4. The juvenile court must make
"reasonable efforts" findings in
each removal case, indicating
whether the state, in fact, provided services to eliminate the
need for removing the child from
the parent.27
5. The juvenile court must also
determine whether the state has
made "reasonable efforts" to
enable the child to be reunited
with his family.28
6. The juvenile court must determine whether the agency developed a case plan to ensure the
child's placement in the least
restrictive, most family-like
setting available in close proximity to the parent's home, consistent with the best interests and
needs of the child.2g
7. The juvenile court or administrative review board must review a
foster child's status at least once
every six months. At each
review the court or administrative body must determine the
continuing need for and appropriateness of placement, the
extent of compliance with the

case plan, and the progress
which has been made toward
alleviating or mitigating the
causes necessitating placement
in foster care. The court or
administrative body must also
project a likely date by which
the child may be returned home
or placed for adoption or legal
guardian~hip.~~
8. The juvenile court must hold a
hearing no later than 18 months
after the original out-of-home
placement to determine a
permanent plan for the child.
The court must determine
whether the child should be
returned to the parent, should
continue in foster care, should
be placed for adoption, or
should (because of the child's
special needs or circumstances)
be continued in foster care on a
permanent or long term basis.31
9. The juvenile court must also
assure that these judicial determinations are made in a timely
fashion. The involuntary
removal of a child must be
reviewed, usually within 48 or
72 hours. Thereafter, the status
of the child must be reviewed at
least every six months. The
child must be returned home or
have a permanent plan (adoption, guardianship or long term
care) in place within 18 months
of the removal.32
10.The juvenile court must approve
any voluntary, non-judicial
foster placement within 180
days of the original placement.33
11.The juvenile court must ensure
that parents are provided
procedural safeguards when
their children are removed from
the home or are moved into
different foster homes.34
Congress intended the Act to ensure
that social service agencies fulfill
promises made in their state plans.
The juvenile and family courts in each
jurisdiction were given the task of reviewing the delivery of social services
both before and after removal of a
child for abuse or neglect. Congress
made a deliberate decision to bive the

courts substantial oversight responsibil1ty.
The committee feels the elimination
of the requirement for judicial determinations would be directly contrary
to the purposes of the legislation in that
it would move in the direction of provlding additional incentives for States
to choose foster care placements over
the more difficult task of returning children to their own homes or placing
them in adoptive homes. Moreover,
such a change would eliminate an important safeguard against inappropriate agency a ~ ~ t i o'? n .
The federal government's role under the
Act is to ensure compliance by auditing court records. Where the social service agency complies with the Act and
the court records compliance with the
correct findings and orders, the federal
government will not penalize the state
by demanding that federal funding be
returned. If, however, the court records
do not reflect compliance w ~ t hthe federal law, the state will be required to return some of the federal monies that
have been p r ~ v i d e d . ~ "
11. Implementation of the Act
Implementation of the Act has been
uneven.:" The legislation is complex and
is effective only when it is fully understood by each participant. First, the
state social service agency must submit
a plan to the federal government, a plan
which is the basis for receipt of federal
monies to support foster care and other
services for abused and neglected children and their fa mi lie^.^^' The state plan
details the social services which will be
offered to families to prevent removal
of their children and to promote reunifying of families when children have
been removed.
Second, the social service agency
must provide prevention and reunification services to these children and families.
Third, the court must determine at the
hearing whether the services offered
were appropriate under the circumstances. The term of art used in these
hearings is "reasonable efforts." If the
court determines that the services offered were adequate, it will make a "reasonable efforts" finding. If the court

determines that the services offered
were inadequate, it will make a "no reasonable efforts" finding.
The possible findings are actually
more complex. The court may find that
no reasonable efforts were offered, but
may also conclude that because of an
emergency, no social services would
have prevented removal of the child. In
this case, the court may make such an
emergency finding to satisfy the requirement of the federal Act.""
Fourth, the court's findings must be
properly recorded so an auditor can
understand them. If the judge or court
clerk incorrectly records the judicial
findings concerning these issues, the
social service agency may not receive
credit for satisfactory work or may get
credit for improperly performed work.
To make matters even more complex,
the Act does not define "reasonable efforts."") The term must be interpreted
by each judicial officer in each case.
Some services may be "reasonable" in
one jurisdiction but not in another. For
example, one community may be able
to provide a home for a teenage mother
and her baby, while such a resource may
be unavailable in another. In the latter
community, the court may find that failure to offer that service is reasonable
given the resources available to the social service agency.'"
It is difficult to monitor the Act's
implementation to determine how well
juvenile and family courts follow it. One
source of information comes from commentators who have studied the child
welfare system. They indicate that compliance with the law is uneven and in
some jurisdictions nonexistent. One
commentator finds "impressive gains
occasioned by court-related provisions
of the Act."'" He comments that periodic court review has made it more difficult for social workers to leave a child
in care without supervision or efforts
towards permanency. He believes the
Act has helped avoid unnecessary
placement of many children, has reduced the frequency of inappropriately
lengthy placements, and has led to more
terminations of parental rights and
adoptions of children who cannot return to their parents. He also observes
that courts and social services agencies

are working together more closely as a
result of the
However, this same commentator
concludes that "fully effective implementation has not occurred in many
parts of the United State~."~"Insome
jurisdictions compliance with the Act is
minimal:

In many densely populated, high poverty urban areas, the child welfare system operates very much in the same
manner as it did prior to the passage of

The District's dereliction of its responsibilities to the children in its custody is a
travesty. Although these children have
committed no wrong, they in effecthave
been punished as though they had.
Based upon the foregoing, the court
holds that defendants have deprived the
children in the District's foster care o f
their constitutionallyprotected liberty interest~.~~*
An appellate court in Illinois, reviewing the child welfare system in Cook
County (Chicago) with similar problems, stated that the dependency and
juvenile court systems were "abysmal
failures partly because the juvenile court
has not followed the
An attorney representing children in
dependency actions in Pittsburgh, Pa.
wrote of her inability to meet the demands of increasing caseloads:

P.L. 96-272.45
Many of these jurisdictions are frustrated by limited resources throughout
the dependency system, including insufficient numbers of social workers. As
a result, cases are poorly investigated,
inadequate services are provided to the
family to prevent removal, case plans
are not written in a timely fashion, and
reunification services are inadequate
This afternoon 1 am in the midst of a paand untimely when children are reper mountain, trying to acquire informamoved. Because of insufficient retion about the 120plus children l Miill repsources, attorneys and guardians ad
resent in over 55 hearings this Friday
litem are overburdened with enormous
before m y county's Juvenile Court. I
caseloads, court calendars are crowded,
have been a lawyer with Child Advocacy
cases are given only a few moments
for over ten years, have seen caseloads
each in court, and the entire process is
triple and funding decrease, so that my
slow and cumbersome, with permafour full-time colleagues and myself have
nency planning hearings46occurring
responsibility for more than 1100 cases
three, four, and five years after initial
~ach.~~
removal of a child.47
Despite these problems, the juvenile
court dependency process works well in
Moreover, a lack of understanding
some jurisdictions. Child abuse and
concerning the operation of the Act has
neglect are reported and thoroughly inseverely limited its implementation. For
vestigated. Family preservation serexample, many incorrectly believe that
vices5"revent unnecessary removal of
a finding of "no reasonable efforts" prechildren. When formal proceedings are
vents the court from removing a child
initiated, the parties are well reprefrom a dangerous h~me.~"everal
sented by attorneys and/or guardians ad
states have even enacted legislation relitem who have reasonable caseloads. If
quiring a finding of reasonable efforts
a child must be removed from parental
before removing a
These intercustody, reunification services are propretations of the federal Act are incorvided which give the parents a meanrect. The only consequence the Act proingful opportunity to reunite with their
vides for failing to provide adequate services is loss of federal matching funds.50 child. If, after 12 or 18 months, reunification is unsuccessful, a permanent plan
Several c o m m e n t a t o r s have a d is established and implemented in a
dressed these issues, some with a meatimely fashion.
sure of despair." A federal judge hearExamples include Hamilton County,
ing evidence about the child welfare
0 h i o ; " V o n o m a County. California;
system in the District of Columbia, inJefferson County, Kentucky;ji Santa
cluding insufficient numbers of social
Clara County, C a l i f ~ r n i a ;and
~ ~ Kent
workers, poor services, and inadequate
County, M i ~ h i g a n .In
~ ~the face of risautomation, concluded:
The court vicws the evidence in this ing caseloads and the mandates of the
case as nothing less than outrageous. federal Act, these counties and others

like them throughout the country give
a clear indication that compliance with
the federal law is possible.
A second source of information about
compliance with the federal Act is appellate case law, both federal and state.
This law is divided between decisions
which review juvenile court findings in
individual cases and those which review
issues covering an entire jurisdiction.
Findings of reasonable efforts a r e
reviewable by appellate courts. These
appellate decisions demonstrate that in
some states reasonable efforts issues are
thoroughly litigated, but the fact that the
issues do not appear in the appellate
decisions in other states may indicate
that they are not addressed in the juvenile courts.""
For example, a Pennsylvania decision
found that the social service agency had
not provided reasonable efforts to an
unwed teenage mother a n d h e r 14month-old infant after the mother had
come to the agency for help because she
had no money or place to stay. The baby
was removed, and the agency told the
mother "to get herself together and find
a place and get some employment so
she could have her daughter back."
Even after she had done what was requested, the agency did not return the
baby to the mother's new home without visiting it."'
The Supreme Court of Rhode Island
reviewed two cases in which the trial
court had ordered the Department for
Children and Their Families (DCF) to
provide housing assistance to homeless
families to assist parents in reuniting
with their children." DCF opposed
these orders, claiming that the court did
not have authority to order housing in
juvenile dependency matters and that
such expenditures would unduly tax the
agency's limited resources.
The Supreme Court affirmed the trial
court findings. It focused upon the
statutory language empowering DCF
and concluded that housing subsidies
were consistent with the purpose of reunification services:

The rental-subsidy payments are a
stopgap measure designed to enable
a reunifying family with no savings
and little or no income to raise the security deposit and the first few

months' rent needed to secure new
housing. The housing assistance is not
to be continued indefinitel~.~~
The court concluded that the trial
court acted consistently with the intent
of the legislature.

The Legislature intended for the court
to provide a check on DCFS powers,
to protect families from hasty and routine terminations by ensuring that a d equate services have been provided
prior to termination. Without the
power to remedy inadequacies, this
check would be
In a Missouri case, the social service
agency removed four children from
their mother's custody when it was discovered that she had left them at home
unattended and uns~pervised."~
Apparently this had happened on more than
one occasion. Moreover, the mother
had on several occasions left her children with relatives, babysitters or her
boyfriend and failed to return to pick
them up. There was also evidence that
the mother was an habitual drug user,
that she agreed to participate in a three
month drug-counseling session, but
that she failed to participate in that session.
The juvenile court assumed jurisdiction over all the children and placed
t h e m with t h e i r father, giving t h e
mother visitation rights. The Court of
Appeals agreed that the juvenile court
properly took jurisdiction of the children, but found that the agency had not
provided "reasonable efforts" to prevent
or eliminate the need for removing the
children from their home. The court
reviewed the state statute concerning
the removal of children and the necessity of proof that the agency had provided reasonable efforts and that the
court specifically review those efforts in
its orders. The court concluded that:

The order o f disposition entered in
each case lacks both the determination o f whether or not the Division o f
Family Services made reasonable efforts to avoid the need to remove each
child from the home, what reasonable
efforts were, and a detail o f the evidence to explain those efforts.66

The Iowa Court of Appeals reversed
the juvenile court finding of reasonable
efforts after placing into a group home
a 12-year-old child who had committed
an aggravated assault. The appellate
court found no evidence that the agency
had made any attempt to "prevent or
eliminate the need for removal of the
child from the child's home.""'
In In re Burns,ll" the Supreme Court
of Delaware declared how important
application of the Act is t o the trial
courts. The Division of Child Protective
Services and Children's Bureau had
sought to terminate the mother's parental rights, alleging that she was unable
to plan, and had failed to plan, for her
child's physical needs. The Supreme
Court reversed the trial court's order
terminating mother's parental rights. It
noted that the social service agency had
failed to give her adequate notice. The
Court went on to declare the importance
of trial courts following the mandates
of the federal Act.

In future cases o f this type the Fami1.v Court must ensure meaningful compliance with the Child Welfarc Act o f
1980. . . and the appropriate Delaware
law. . . In doing so, the Family Court
must interpret and apply the federal
and state statutes to determine their
application to a given case. Thus,
where termination o f parental rights
is sought primarily on the ground that
a parent has failed, or was unable, to
plan adequately for a child's needs,
and i f that rather vague criterion is to
survive constitutional scrutiny, thc trial
court is required to make appropriate
findings o f fact and conclusion o f law
as to the state's bona fide efforts to
meet its own obligations. Without that,
no case o f this sort, and all its cnormous consequences, will pass appellate m uster."!'
In a number of other states, reasonable efforts findings have been reviewed by appellate court^.^"
Other litigation has examined the dependency system within an entire jurisdiction. So-called impact litigation is
normally brought on behalf of a class
of persons, alleging that the entire class
is being denied specified rights.

The class action of Doe v. King was
brought in state court on behalf of
abused and neglected children in Massachusetts, alleging that the state was
not adequately protecting these children. In August of 1984 the plaintiffs
reached a settlement agreement with
the Massachusetts Department of Social
Services (DSS) which provided for (1)
workload controls and minimum staffing patterns at DSS; (2) training of social workers; (3) foster parent training;
(4) health screening and a health care
tracking system for children in foster
care; (5)best efforts by DSS to monitor
the health care of children on their
caseload who were not in foster care;
(6) timely case reviews and reasonable
efforts to reunite families, and (71 monitoring of service providers."
In Martin A. v. Gross," several families sued New York City's child welfare
agency, which allegedly had not provided preventive services to avoid having their children placed in foster care.
Such services included day care, homemaker services, parent training, transportation aid, clinic services, access to
emergency shelter, cash and goods, all
of which the state guaranteed by statute. The trial c o u r t g r a n t e d t h e
plaintiff's motion on the ground that the
City's preliminary injunction failure to
provide preventive services violated
state and federal law. This decision was
affirmed by the appellate court.'.'
LaShawn v. D i ~ o n , ' brought
~
on behalf of children in the District of Columbia against the District government, alleged that children and families were
not receiving social services guaranteed
by law. The Federal District Court reviewed the entire District of Columbia
dependency system and found it to be
a dismal failure. The judge's findings
indicated that thejuvenile court was not
making any meaningful inquiry into services provided by the District's social
service agency."
In Illinois, the case of In re Ashlcy K
began as an appeal of a visitation order
in a dependency case, but ended as a
full examination of the Cook County ju~"
venile court dependency s y ~ t e m .The
appellate court found the entire system
to be failing. Included in its findings
was the fact that thousands of children

were awaiting permanency planning
hearings years after they should have
been scheduled by law.;; As in the District of Columbia, it was clear that the
juvenile court simply failed to engage
in any meaningful examination of the
services provided by the social service
agency to the families whose children
had been removed.':'
The effectiveness of impact litiyation
has been seriously limited by the United
States Supreme Court decision in Suter
Artist M,"'
which held that private
persons may not enforce the Act's "reasonable efforts" provision either under
the Act itself o r under 42 U.S.C. section
1983. Thus the children and families in
S u t e r w h o s u e d t h e social service
agency for its failure to provide caseworkers to children in a timely manner
were without a remedy except those
specified in the Act, such as the federal
audits described infi-a,""
A third source of information concerning the Act's implementation is the
federal government. The Act requires
an examination or audit of court records
to determine whether the court is properly monitoring and recording its findings regarding social service delivery.
These audits are conducted by the Office of Inspector General (OIG)and the
Administration for Children and Families (ACF),both divisions of the Department of Health and Human Services.
The OIG and the ACF conduct audits in
various states on a regular basis.{'l Each
audit reviews a representative number
of cases from the particular jurisdiction
for the audit period. The percentage of
failures is measured against the total
amount of federal monies provided to
the state. The results of the audit are
then presented to the state department
of social services. For any failures by
the state to follow the federal law, the
federal government will request reimbursement of the Title IV-E monies."'
\I.

The audits have examined a number
of issues, including the following:
1. Whether the juvenile court has
made reasonable efforts findings.
2. Whether the court has made the
"contrary to the welfare of the
child" findings.

3. Whether the court has signed the
orders making the necessary
findings.
4. Whether there are case plans for
each child.
5. Whether the state provides that
every child in foster care receives
periodic hearinys.">
6. Whether permanent plans have
been put in place in a timely
fashion."+
These audits indicate that states often
are not in compliance with the federal
law. Department of Health and Human
Services records indicate that numerous
states have been audited and some have
been penalized for failing to make the
required federal findings. For example,
the 1987 audit of Georgia's Title IV-E foster care expenditures resulted in a penalty of $2,586,779."; The 1984-1985 audit of Erie and Westchester counties in
N e w York resulted in a penalty of
$1,817,346. After negotiations with the
State of New York, the final penalty was
set at $1,573,013."" The federal audit of
the State of Washington's Title IV-E foster care payments resulted in a penalty
of $229,547." In a 1993 a u d i t of
California's child welfare system, the
Office of Inspector General reviewed
Title IV-E Foster Care Eligibility from
October 1,1988, to September 30, 1991.88
The draft report revealed a lack of cornpliance with federal regulations in 319
out of 805 cases. The majority of errors
related to lack ofjudicial determinations
r e g a r d i n g "reasonable efforts" and
"continuance in the home was contrary
to the welfare of the child."" The state
liability in the draft report exceeded
$54,000,000."i California's child welfare
system has experienced similar problems in the past.'jl Other audits have
produced similar penalties for states
throughout the country."'
Audits also examine whether states
have properly reviewed the status of
children in placement a s the Act requires.!'" An audit of the State of lllinois
by t h e Administration for Children,
Youth and Families for fiscal year 1984
determined that the state was ineligible
to receive $1,034,619. The audit determined that Illinois had not made timely

reviews of children in foster placement.
This determination was affirmed by the
Departmental Appeals Board,'14 but reversed in a later Departmental Appeals
Board ruling.'"
111. Improving Implementation
Much room for improvement exists in
the Act's implementation. Many state
and local social service agencies do not
provide families with the services guaranteed in their state plans. They neither provide preventive nor reunification services to families, nor d o they
ensure that children have permanent
placements in a timely fashion."" Some
juvenile courts do not review the delivery of social services or make appropriate findings regarding those services.'"
Many judges do not understand the Act
or its purposes, requirements or consequences.
The stakes are high. Children may be
unnecessarily removed from their families and may remain in substitute care
for years. Families may be unnecessarily separated. Children who cannot return home may never have a permanent
placement. In addition, social service
agencies may lose valuable resources
through the federal audit process.
All participants in the dependency
process, particularly judges, need to be
better trained about the Act. This is not
as simple as it may sound. The federal
Act has no training provisions. It was
assumed that courts and social service
agencies would learn and understand
their responsibilities and how to fulfill
them.
The legislation was passed more than
15years ago, but it is still not well known
in many jurisdictions. Training has been
sporadic and has been provided primarily by the National Council of Juvenile
and Family Court Judges, a judicial
membership organization which offers
education and technical assistance to
jurisdictions which request it. Since
1980, the National Council, through its
educational programs and Permanency
Planning for Children Project, has provided many trainings both at its headquarters in Reno, Nevada, and throughout the country at national, state, regional and local conference^.^^
Conference training has its draw-

backs. Only a portion of judges come
to such conferences. Conference attendance, moreover, does not guarantee
that those present will take advantage
of the Act's training. Often several
workshop choices are offered simultaneously. Many judges choose not to attend such training because juvenile
court cases are a small part of their
dockets. Particularly where judges hear
the entire range of cases in the court's
jurisdiction, juvenile court matters may
constitute a small percentage of the
court's total workload. These judges
usually do not devote significant portions of their continuing education time
to juvenile court issues.
Even if a judge attends the session,
much must be learned. The training
usually can provide only an overview of
t h e law and suggestions on how to
implement it in a particularjurisdiction.
There is not enough time to develop the
expertise necessary to enter appropriate court orders so that they will pass
federal scrutiny. Adequate training
should include review'of the Act,
impact on children and families, the
correct manner for recording the required findings and the Act's mandates
concerning the judge's role.
Such training should take place in
each local jurisdiction. It should include
thejudges, courtroom clerks, social service representatives, and any other
member of the court staff involved in
recording court findings. The training
should also include attorneys, guardians ad litem, Court Appointed Special
Advocates (CASAs)""and social workers. The training can focus on the Act
and its implementation in the jurisdiction. All members of the dependency
system can address issues such as representation of t h e parties, c o u r t
calendaring practices, local policies and
procedures, and judicial forms. Technical assistance is available for such
trainings from the National Council of
Juvenile and Family Court Judges and
the judges and staff they have available
for training. An example of the technical assistance available are the model
forms developed for use in dependency
cases by Judge Richard FitzGerald of
Louisville, Kentucky, and by the Northern California Bay Area Reasonable Ef-
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forts Prqject.""'
Recent federal legislation offers both
state social service agencies arid court
systems the oppor-tunity to improve
implementation of the Act."" The Family Preservation and Support Services
part of the Omnibus Budget Reconciliation Act of 1993 provides that each
state will receive monies "to promote
family strength and stability, enhance
parental functioning and protect child r e n , " ~ ~One
l ' of the goals of this legislation is to enable statcs t o assess and
make changes in state and local social
service delivery. The total amount of
rnoney authorized is approximately one
billion dollars over five years.
In addition, Congress has authorized
the I1.S. Department of Health and HLIman Services to provide $35 million in
grants to state courts over a four year
period."'.' The grant program's purpose
is to help state juvenile court systems
assess and improve their handling of
child abuse and neglect,foster care and
adoption cases. During the first year or
t h e grant program, thc state will cornplete an asseysment describing its perf o r m a n c e a n d a plan f o r i m p r o v e n ~ e n t . " ' By
~ taking advantage of this
grant program, states can assess their
juvenile court dependency systems and
take steps t o improve thetn.lfi
California is currently experimenting
with a training model designed to address deficier~ciesin the federal Act's
implementation. The State Department
of Social Services has agreed to include
funding for judicial training in its budget. Leaders from the judiciary and social services agencies will hire and train
several persons to serve a s local experts
in implementing the .Act. These persons
will work under the auspices of the California ,Judicial Council. They will visit
evcry judicial officer in the state who
hears juvenile dependency cases to conduct an on-site training session regardin51the Act. The training will include
the courtroom clerk, the court officer
from the social service agency, and anyone else critical to the implementation
of the lam1. The trainers will explain the
federal Act, its philosophy arid main
provisions, t h c necessity for judicial
oversight of social service deliverv, and
the ways in which court orders must be
recorded. There fill be an opportunity

t o offer technical assistance to the court
and staff concerning all aspects of the
Act's implementation. To overcome
possible reluctance from judges to participate, the Judicial Council will introd ~ i c eand promote this training. If necessary, otherjudges ~villaccompany the
trainers. A unic~ueaspect of this training is that it will be financed principally
by federal funding provided underfedera1 regulations which permit state and
local training for foster care and adoption assistance under Title IV-E.'"'
Such training will also be extended to
attorneys and all others who appear on
behalf of children, parents, and the social service agency. Attorneys who appear in these proceedings must understand the Act and address the issues on
which the court must make findings
pursuant to it. Court Appointed Special Advocates ICASAsl and guardians
ad litem also must be trained in the law
so they can assist the court by commenting on those issues in their court reports.
Correct implementation of the .Act is
vitally important t o all participants in
dependency cases. If the court fails to
make o r incorrectly records the req u i r e d f i n d i n g s , t h e social service
agency could lose valuable resources
and children and families rnay suffer
unnecessarily lencgthy o r needless separations. One means to provide education for all members of the legal and
social service community is to have a
local o r statewide conference devoted
to fully implementing the Act. California has developed a useful model with
its annual Beyond the Bench Conference. Co-sponsored by the Juvenile
Court Judges of California, the State
Departrnetit of Social Serviccs, and the
County %/elfare Directors, this conference bt-ings together all major participants in the dependency process for
two days each year. Participants help
plan the conference agenda so that issues are examined on an interdisciplinary basis. The National Council of Juvenile and Family Court Judges has participated in each conference, bringing
both technical assistance and nationally
known speakers t o enrich the proceedings. The result has been an improved
child welfare svstem in which the par-

ticipants have a better working relationship with one another,"'; a more complete appreciation ofthe federal law, and
an understanding of each participant's
role.'"'
In order to implement the federal law
effectively, s o m e states may have t o
modify theirjuvenile court statutes. Their
new statutory scheme should reflect the
federal law's philosophy, timelines, and
mandates concerning service delivery
and judicial findings. Several state slatutory schemes, including those in Ohio,
Minnesota, Missouri, and California, offer models for consideration.'""
Hopefully, adoption of some of these
innovations will persuade judges and administrators to renew their determination to adhere to the Act's mandates. For
many judges and court systems, however; adherence has not been the rule.
One unfortunate response to the Act has
been for some judges to "rubber stamp"
reasonable efforts on all cases without
any meaningful inquiry.ll" Some of these
judges say that they will not make a "no
reasonable efforts" finding if that finding will result in loss of revenue to their
jurisdiction. They understand the Act,
but refuse to exercise their power even
if the social service agency has not delivered the required services. Otherjudges
are prepared to check the box or sign the
preprinted form without any inquiry.
Not only is this rubber-stamping a violation of the law but it also makes the Act
meaningless. The Act instructs juvenile
court judges to make specified findings
based upon evidence presented in court.
By failing to take the Act seriously and
exercise scrutiny over the social service
delivery process, the judge abrogates judicial responsibility. The judge becomes
part of the problem and becomes useless
for the purposes of the law.
Moreover, these judges cr-eate an even
greater problem. Ashlejr and LaShawn
indicate what can happen when the juvenile court remains silent or fails to do
its job. It can result in a lack of accountability by the social ser-vice system and
wholesale government neglect of children. By sitting by silently while the social service agency fails to d o the tasks
mandated by the Act, the juvenile court
participates in the systematic neglect of
children and families.

IV. The Juvenile Court
Judge's Role
Effective implenientation of the Act
requires strong leadership from the juvenile court. It is necessary t o have a
state statutory scheme consistent with
the Act"' and a social service system
with sufficient resources t o provide services to troubled families, but it is crucial t o have leadership from the juvenile court bench. This leadership must
extend t o court organization, judicial
resources, training, and education.
The juvenile court must be organized
to give dependency cases sufficient status and resources."' These cases should
be managed by judges, not lesser judicial officers.ll:' Judges hearing these
cases should be interested in the juvenile court's work and be prepared t o remain in t h e court for at least t h r e e
year^."^
Judicial rotation ofjudges hearing juvenile dependency cases, or the movement of a case among several judges, is
good neither for children and families
before the court nor for the Act's implementation."I5 Preferably o n e judicial
officer will hear a child welfare case
from start to finish. When more than
one judge hears a case, each successive
judge must g o back to the beginning to
understand the case's procedural and
factual history. Having multiple judges
hear a case increases the possibility that
facts will be forgotten. It reduces accountability. It can turn judicial review
into an exercise of paper movement and
can I-esult in poorjudicial decisions concerning placement of chiIdren.lll
In courts with four o r more juvenile
court judges, it is preferable t o divide
the work into teams, one focusing upon
juvenile delinquency and one on juvenile dependency. This division of labor
results in better calendar management,
more and better judicial oversight of
cases, and greater efficiency for the attorneys, probation officers and social
workers w h o work with the juvenile
tour-t.'"
Juvenile court judges must ensure
that the court has adequate judicial and
other resources l o fulfill its responsi bilities.ll" The judges must be prepared to
advocate for- sufficient judicial officers
and staff to be assigned to the .juvenile

court. This challenge may involve substantial political effort by the judges, but
the risks of failing to take action are significant. Children and families are not
well served by understaffed juvenile
~ o u r t s . ~ ~ W o r e o vthe
e r ,quality of the
juvenile court's work will likely become
the focus of public inquiry and criticism
if the deficiencies persist.""
Judges must also ensure competent
representation for parents and children
who appear in dependency proceedings.121 It is particularly important that
children have consistent independent
representation throughout their dependency. In that way someone will be able
to retain the child's history, including
the reasons for entry into the system.
In addition, judges should establish
standards for attorneys and guardians
ad litem which require them to participate in training on a continuing basis.12
Courts and social service systems need
adequate resources t o function a d equately, but that is not all. Each must
be operated intelligently. For example,
intake policies and practices, the ways
services are delivered to families, the
timeliness of hearings, and the ways
cases are closed are all crucial to a well
run juvenile dependency system.
Intake policies determine what quality of case will be petitioned and come
before the juvenile court. Jurisdictions
vary widely in the ways they decide
whether to remove children from their
parents, in their ability to deliver preventive services and thereby avoid removal, and in their willingness to provide services on a voluntary or informal
basis. The same factual circumstances
may result in removal and formal court
intervention in one jurisdiction and no
removal with in-home services in another.lz3 States should consider developing guidelines relating to the factors
justifying removal of children from their
parents as well as reunification. Connecticut has written standards for the
removal and return of children. To be
useful, such guidelines must be accompanied by training and review.lZ4
A useful method of improving implementation is to examine carefully specific t y p e s of c a s e s t o d e t e r m i n e
w h e t h e r specialized strategies can
safely prevent removal of children from
their parents. One example is the drug-

exposed baby. Estimates are that approximately 740,000 women will use one
or more illegal substances during their
pregnancies each year.12Vuch exposure can have a deleterious effect upon
the fetus. If detected at birth, there may
be a report to child protective services,
investigation, and, in some cases, removal of the baby and juvenile court intervention.
Research focusing upon court cases
of drug-exposed infants has identified
policy and service delivery changes
which can maximize assistance to mothe r s , ~ Model
~ ~ , protocols have been developed to provide services to these
babies and their mothers and enable
many of them t o remain safely together.lZ The California Legislature enacted legislation mandating the creation
of such protocolslfiJand prohibiting the
mandatory reporting to law enforcement and child protective services that
a baby was born substance-exposed.l3
When properly implemented, such protocols can result in a dramatically lower
rate of referrals to juvenile court with
excellent outcomes for the babies and
the mothers.l."' Jurisdictions with policies for automatic removal of drug-exposed babies from their mothers should
examine the successes of these model
procedures. Similar strategies can be
developed for other categories of cases,
including physically abused children,
children whose parents are incarcerated,l,;l and sexually abused children.
By focusing on t h e special factors
present in each type of case, decision
makers can develop guidelines, risk assessment instruments, and services
which will maximize the possibility that
a child can be safely maintained with the
family.
The ways by which cases are closed
and thus removed from the system are
often ignored as a method of controlling caseloads for the child welfare system. Judges, social workers, and attorneys must continually ask whether it is
necessaryfor a particular case to remain
within the system. If the child has a safe
and protective parent, the court should
fashion orders which protect the child
in the parent's custody and dismiss the
case.132
Often, reaching the permanent plan
of guardianship or adoption permits the

court to dismiss the case, but delays in
reaching the permanent plan can unnecessarily keep these cases in the system for year-s.':':! These delays are both
harmful to children and costly for an
already under-resourced child welfare
system. The law has carefully set out
timelines for permanency planning.
Legal and mental health experts concur
on the importance of reaching permanency. Often, however, social workers
feel no necessity to work on cases in
which the child is in a stable home.
Other cases await with more pressing
issues. Permanency planning can wait.
A significant barrier to permanency is
the reluctance to try to adopt children
in place~nent.':'~Many believe teens,
minority, and other special needs children are unadoptable."" Others are
ambivalent about terminating parental
rights and moving to adoption, believing that parents should be given an indefinite time to reunify with their children. Some social workers, attorneys,
and judges will not take the steps necessary to complete the adoption process. In addition, many decision makers refuse to proceed with termination
of parental rights unless there is a family identified for the adoption.':"' This
reluctance stems from their belief that
a child is not "adoptable" unless the
adopting family has been identified and
their unwillingness to place a child in
legal limbo without parents. This practice actually reduces the possibility of
adoption. First, most experts agree that
a child's adoptability is not dependent
on the identification of the adoptive
family.':" Second, many families will not
consider a child who is still in the legal
system. With so many highly publicized
stories about adoptive families having
to give up their child because of par-ental rights which had not been legally terminated, these families understandably
want their child to be free fr-orn the legal system before they initiate adoptive
proceedings.
It is up to judges lo ensure that children reach permanency. Judges should
have a complete list of all children over
whom the courl has jurisdiction. The
list should include the status of each
case and how long it has been in the
system. Cases in which guardianships
or termination of parental rights have

been ordered should be regularly reviewed by the judge who made the order. Social workers and attorneys who
have been ordered to carry out the order should be prepared to report to the
court the status of the plan. If the judge
emphasizes the importance of these
cases, they will reach conclusion and be
dismissed from the system.
Assuming that there is an adequately
staffed and organized juvenile court with
dedicated judges who have both an interest in and long-term commitment to
the work of the court, still more is necessary. Judges must understand and be
prepared to follow all laws pertaining to
removal and placement of abused and
neglected children, delivery of social
services, and timeliness of hearings.
Oversight of social service delivery presents unique challenges. The judge is
asked to determine whether, under the
circumstances of each case, the social
service agency has delivered reasonable
services to the family. The determination requires the judge to know some or
all of the following factors:
1. What services are available in the
community?
2. How quickly can the families use
the services?
3. Are family preservation services
available to all families which
come in contact with the social
service agency? To some families? To this family?
4. I-low often and under what
conditions d o children visit their
parents after the court has removed them?
5. I4as the social service agency
taken advantage of other service
providers in the community
which could help families entering the child welfare system?
Examples of such service providers include mental health counseling, drug and alcohol treat
ment, housing, domestic violence counseling, health care,
recreation, day care, and
parenting classes by private and
public agencies.'.'"

Ensuring that hearings take place in a
timely fashion presents t h e juvenile
court judge with a formidable task. The

legal process seems to be synonymous
with delay. Reports indicate that children can take from five to ten years to
reach a permanent plan which by law
s h o u l d be completed within 18
months.'" Missing parties or attorneys,
incomplete reports, insufficient notice
to parties, and crowded calendars combine to make it likely that a court proceeding will not be prepared to proceed
within the statutory time frame. It is up
to the judge to provide leadership by impressing upon all parties the importance
of hearing cases expeditiously.

The juvenile courts also must develop
and adhere to firm time standards for
deciding cases. In some cases, parental
rights can be terminated shortly after the
initial determination. In some cases,
adoptlon proceedings should proceed
promptly. In other cases, permanency
and the Court
plans must be de~,elopcd,
should monitor D.C.ES.'s progress with
the family over a period o f time. In some
cases, courts will need to extend deadlines because o f the facts o f the particular case. But in every case, the Court
must assure that progress is being made
and the need for quick action . . . the
"child's sense o f time" . . . is respected.'""
The Juvenile Court Judge's
Relationship to the Social
Service Agency
Both the juvenile court and the social
service agency have crucial roles in the
child welfare system. Social services is
the designated community agency for
delivering preventive and supportive
services to families in crisis. The juvenile court provides the legal framework
for state intervention into family life.
The Act further defines the relationship
between the social service agency and
the juvenile court. As has been noted
earlier, the juvenile court must oversee
delivery of social services to a family before and after a child has been removed.
Sanctions for a failure to provide adequate services include the loss of federal dollars.
In this unique relationship, both the
juvenile court and the social service
agency have the same goal: to produce
positive outcomes for children and

families. Both strive to protect children
and preserve families. Nevertheless, a
tension exists between the two.14' The
Act calls upon the court to oversee the
agency, to make orders relating to placement and care of the child, and in many
circumstances to direct what the agency
should do. This oversight takes place
within a legal environment, one which
the agency frequently finds foreign and
h0sti1e.I~~
The agency often must defend its actions in court. Its social workers are
cross-examined by attorneys, its judgment is challenged, and the court may
make orders which the agency finds
unreasonable, unfounded and impractical. Most of all, the agency finds itself
in an adversarial process, one which
seems ill-suited to the goals of child protection and family preservation.
Juvenile court judges have also found
the relationship difficult and unsatisfactory. Judges complain that juvenile dependency work is little more than social work with a legal gloss. Reviewing
the delivery of social services is an
untraditional, complex task that many
judges have not been interested in
learning. When social service agency
staff reveal their displeasure with court
oversight and the adversarial process,
it does not make the tasks facing the
judge any more attractive.'"
The social service agency and the juvenile court, however, cannot do without one another. Our society will not
permit the agency to remove children
temporarily or permanently without
some oversight. Parents and children
need to have the opportunity to question state action which violates family
integrity, and the court seems a logical
choice for that oversight. Moreover,
child protective services and social service agencies need the power and prestige of the courts when making decisions concerning the removal and return of abused and neglected children.lM When there are allegations of
"child snatching"14%r unwisely returning children to abusive parents,I49t is
critical that the agency be able to point
out that each of its decisions to remove
or return a child has been approved by
a judge.

The challenge seems to be to develop
a better working relationship between
social services and the courts. To that
end, reference to jurisdictions which
have smoothly working child welfare
systems may be
The principal attributes of a successful dependency system appear to include an adequately resourced social
service system which can deliver services immediately to families in crisis,
and a responsive court system prepared
to ensure that a child removed from parental care reaches permanency without unnecessary delay. An examination
of two model jurisdictions, Sonoma
County, California, and Kent County,
Michigan, reveals both of these attributes.
A suburban county with approximately 420,000 people, Sonoma has consistently led California in the number of
abuse and neglect cases safely resolved
without removing the child from parental care. In 1993,101 new families were
brought under juvenile court jurisdiction, averaging about eight petitions a
month. These filings were the result of
approximately 9,000 calls and letters to
the Emergency Response division of the
social service agency.148 During 1993
there were 835 families in the Family
Maintenance Program (in-home services), 115 children in Family Reunification and 155 children in permanency
planning. Thirteen adoptions were fina1i~ed.l~~
As Commissioner Jeanne Buckley
states:

We continue to front-load in an effort
to keep families out of the system. For
many years there has been a philosophy in the Social Services Department
and the Court that children should be
with their biological parents if at all possible, and the Court should intervene
only when necessary. We are able to
provide counseling, parenting, respite,
teaching homemakers, transporta tion,
etc. to families in the Family Maintenance Program. We continue to develop
services in the community to meet the
needs of the families, from drug treatment to an innovative program for abusive families.'50

Because of the intensive up front services, attorneys have found it difficult
to contest a petition. There were only
nine contested hearings in 1993.
When a petition is filed, the parents
are constantly reminded of the urgency
of the proceedings. At the dispositional
hearing the judge advises the parents
of the date beyond which reunification
services will not be extended. This date
is written in the court order. At each
review the judge reminds the parents
that time is of the essence.
If a child is removed from parental
custody, Sonoma County offers a variety of reunification services to the family. Reunification is achieved in over
50% of the cases within the statutory
eighteen month period. When the court
determines that reunification is not possible, it will discontinue services and set
a hearing to determine a permanent
plan.'" The juvenile court will hold
hearings to terminate parental rights or
establish guardianships within four
months after reunification services have
ended. Most of these hearings are uncontested, and any trials are heard
within 30 days of the four month date.152
Judge Arne Rosenfield, for many
years the Presiding Judge of t h e
Sonoma County Juvenile Court, says
that both the social service agency and
the court are dedicated to preserving
families and keeping cases out of the
system. He commented that he and
Commissioner Buckley have been active
in helping develop community-based
services for families as part of the network for both family maintenance and
reunification services. Once a case is
petitioned, however, they know that the
case is serious and they move it along
expeditio~s1y.l~~
Commissioner Buckley notes that the
most difficult aspect of this philosophy
is helping the public understand that
removing children is not necessarily the
best way to deal with issues of parental
abuse and neglect.'" Many people believe that abusive parents should be
punished and not given an opportunity
to change their behavior and reunite
with their children. Based on her experience, Commissioner Buckley has
found that with the use of timely social
services most children can be safely returned to their parents.'55

Kent County, Michigan, with a population of approximately 510,000, has
long been recognized as having one of
the best juvenile dependency systems
in the United States.lqi Its success can
h e a t t r i b u t e d t o a c o m b i n a t i o n of
prompt, intensive social services and a
well-organized court system. Effective
social service delivery enables most
cases to be resolved without court intervention. Over the past 10 years there
has been an average of 3,000 reports of
child abuse and neglect in the County,
rising to 4,500 reports in 1993. In 1993,
after screening, 1,700 of those reports
were field-investigated, resulting in 250
juvenile court petitions on behalf of approximately 500 children. In about half
of these cases the children had been removed by the social service agency. For
t h o s e children w h o w e r e removed,
about half were reunited with their
fa mi lie^.^'^
The Kent County Juvenile Court has
a strong permanency planning policy.
For those parents who are not successful in reuniting with their children, there
is a high likelihood that their parental
rights will be terminated and their children will be adopted. The juvenile court
has averaged over 100 terminations of
parental rights over the past five years,
with 83 in 1993. Of the children freed
for adoption, 85'21 have a successful
adoption within six months. There were
130 adoptions in 199'1 and 173 in 1992.'""
A significant reason for the success
of Kent County's dependency system
has been its ability t o provide excellent
in-home ser-vices to large numbers of
families. In 1993, 480 families received
in-home assistance including intensive
family preservation services.'"" Michigan is fortunate to have Families First,
the nation's most successful family preservation program. Families First has
become an integral part of social service delivery throughout the state in
rural and urban settings, including Detroit. It has become a model which
o t h e r states a r e beginning t o duplicate."'"
Those w h o work within t h e Kent
County Juvenile Court believe that the
system works well partly because of the
statutory scheme enacted by the Michigan legislaturel';l and partly because of
the excellent juvenile court process de-

veloped t h r o u g h t h e l e a d e r s h i p of
Judge John Steketee. That process includes experienced, dedicated juvenile
court judges, well-trained staff, and a
commitment t o completing the legal
p r o c e s s w i t h i n t h e s t a t u t o r y time
frame.l"?
Kent and Sonoma counties demonstrate that when social service systems
operate effectively the work of the juvenile court goes much more efficiently.
When parents and attorneys realize that
extensive preventive services have been
provided before a petition is filed and a
child removed, the task for the juvenile
court becomes much more straightforward. As J u d g e Steketee has noted
about the excellent preventive services
delivered in Kent County:

Bv the time a petition is filcd, the
fami1.v has bcen gi\.en a wide array o f
social scrviccs. Those are well documcnted. Filing a petition clearly becomes a last resort. The result is that
in Kent County more than 50% o f thc
petitions which arc filed result in a ter~ninationo f parental rights and an
adoption. All parties aqrec that social
seri,iccs has of2red whatever services
were appropriate, but the family was
not in a position to take advantagc o f
them."'.:
Other modifications to the juvenile dependency court operation can help reduce tension between the court and the
social service agency and build a positive relationship among all participants.
First, there should be regular meetings
between the agency management and
the juvenile court administration, including the presiding judge, lead staff,
and chief clerk. These meetings should
address administrative issues of common interest. Second, there should be
periodic meetings between representatives of all participants in the juvenile
dependency process. These meetings
should focus upon day-to-day operational issues, complaints about how the
system is running, and matters of concern to any participant. From these
meetings, improvements in the dependency system may be developed, such
as different calendaring, n e w forms,
improved security, and much more.lti4

Third, judges should consider adopting a calendaring system which includes alternative means of resolving
cases before contested hearings. No
case should be set for trial without some
kind of judicially supervised settlement
conference in which all parties appear
to identify the issues, ensure completion
of discovery and other preliminary matters, and hopefully resolve the case.
Judges should also consider developing
mediation programs which enable conflicts to be resolved with the assistance
of skilled mediators.lC5Court calendars
should be organized so that they serve
the public as well as the court. By asking all families to appear at the first call
of the calendar, the court process may
be efficient, but many families will have
to wait until the end of the calendar to
be heard. Courts should experiment
with time-specific calendars in order to
meet clients' needs.lh"
Fourth, the dependency system must
have a means of evaluating its impact
upon the children and families with
whom it deals. Bureaucracies often focus their energies upon systems issues
and forget to ask whether they are serving the clients for whom they were created. The social service agency and the
court should regularly evaluate how
children and families experience the
dependency process. Leaders within
the dependency system must be ready
to examine any suggestions and make
changes if they are valid.lhi
Fifth, judges should attempt to reduce
acrimony which often develops in dependency cases, particularly between
social workers and parents and between
attorneys representing opposing parties. Emotions run high when children
are removed from families. The dependency process does not need to have
additional stress placed upon it by personality differences and unnecessary
conflicts. The judge can have a great
impact upon the tone of these proceedings both in and out of the court by letting all parties know that common courtesies must be observed and that bickering will not be tolerated.16R
Finally, judges and agency administrators should agree to co-sponsor
events which bring the professional participants in the dependency system together in non-adversarial settings.

Trainings and seminars offer two possibilities. A conference is a third.16!'

The Art of the "No Reasonable Efforts" Finding
Judges must follow the law. This
means holding hearings on whether
children can be returned to parents
without harm, whether the social service agency provided reasonable efforts, and what the permanent plan for
children should be if reunification has
not been successful after 1 2 o r 18
months. To follow the law, a judge must
be prepared to make a "no reasonable
efforts" finding. This finding, however,
should be used skillfully to ensure that
services are provided without unnecessarily penalizing the local social service
agency. There is an art to the utilization
of the "no reasonable efforts" finding.
A principal purpose of the federal Act
is to have the agency provide adequate
services to families to prevent removal
of children and to reunite children with
their families after removal. 'The court
can have great impact upon the delivery of social services by letting the
agency understand what the court believes should be done in each case. The
services the court finds appropriate or
"reasonable" may include day care,
homemakers, parent training, transportation aid, clinic services, access to
emergency shelter, food, money, and
more. What is "reasonable" depends
upon the facts of a particular case, but
the court must inform the social service
agency what it expects. In this way the
agency will know what to expect when
the reasonable efforts issue arises in
court.
When the court determines the
agency has not provided sufficient services and that its actions have been unreasonable, the court can make a "no
reasonable efforts" finding. An effective alternative to consider, however, is
to announce that the court will make
such a finding unless certain services
are provided in the following day or
two, and then continue the case and
give the agency the opportunity to comply with the court's suggestions.
For example, a case may come before
the court in which a child must be removed from a parent. The agency produces sufficient evidence that services

were provided but were inadequate to
permit safe return of the child. The
agency indicales Lhat the child will be
placed in foster care. The court should
ask whether relative placement has
been explored. If not, the parents and
their attorneys should be consulted
about relatives who should be immediately investigated for their ability to provide a temporary home for the child.
Relative care often is less traumatic for
the child, leads to more meaningful and
frequent contact between parents and
the child, and may even be less costly.
Once the agency understands that the
court will inquire about relatives in every case, the investigation regarding
relatives will take place before the preliminary protective hearing. The threat
of a "no reasonable efforts" finding will
have changed social service practice
and benefited children and families.Ii0
Another way in which the "no reasonable efforts" finding can be utilized effectively relates to the availability of services. If the social service agency indicates that a particular service, homemaking for example, is not available, the
court may wish t o take evidence on
whether that service should reasonably
be provided in that community to families at risk of losing their children. One
source of information for the court may
be the state plan in which the state department of social services indicates to
the federal government what services
it will provide to families in exchange
for the federal monies it receives. If the
state plan indicates that family preservation, visitation o r other critical services are available, the judge should
determine what these services are and
how they can be used.
Unfortunately, state plans for Title IVE monies are difficult to locate, and,
once found, are difficult to understand.
The plans are written in bureaucratic
language comprehensible only to those
in the federal and state agencies. Even
if they were available, judges and attorneys would find these plans useless for
the reasonable efforts determinations
which must be made in court."'
State plans must be much more than
private communications between the
state and federal government. They
must be clearly written and must indicate what services the state promises to

provide. In addition, they should be
widely disseminated s o that members
of the public, and particularly those in
the juvenile court system, can have access to them. At a minimum, each state
social service agency should send a
copy of its state plan to every juvenile
court judge in the state. State plans are
particularly important since the United
States Supreme Court ruling in Suter v.
Artist M.,"' in which the court foreclosed individual claims for violations
under the Act and declared that any
sanctions for such violations must be
sought exclusively pursuant to its dictates. Since the Act utilizes the auditing
process as its primary sanction for the
supervision of state compliance with
state plans, access to those plans by the
court system is critical.I7j
If the court concludes that a particular service is reasonable, and the social
service agency maintains thal it cannot
afford the service, the court might consider giving the agency the opportunity
to approach the elected officials who
control its finances. Armed with the
warning that the adverse consequences
of a "no reasonable efforts" finding will
be forthcoming, the agency may have
more persuasive powers with political
leaders.Iiq The letter attached at the conclusion of this Appendix offers an example of this strategy. Of course, the
agency may have within its own resources the ability to provide the service. Many agencies have reorganized
their service delivery system to provide
services more quickly and intensively.I7"
These approaches assume that the juvenile court judge is prepared to learn
how social services are delivered and
what services are available in the community. They also assume the judge will
take an active role on the bench, fulfill
that role, and have the impact anticipated by the federal Act.""
The juvenile court judge has a role
even if the situation seems hopeless, as
it may in s o m e u r b a n jurisdictions
where thousands of children languish
in care without permanent plans, where
social services d o not exist, and where
observers call the system an abysmal
failure. The role is not to sit idly by, ignore the law, and become one of the silent professionals who agree not to discuss what is happening."' The juvenile

court judge's role is to follow the law, to
speak out in court and demand better
services for the children and families
who come before the court. It is to end
the conspiracy of silence and speak out
in the community so that decision-makers at the highest political levels understand they have given the court a task
but have failed to provide the resources
necessary to complete that task.l7"s
the San Francisco County Civil Grand
Jury declared in reviewing the difficulties facing the San Francisco child welfare system:
llln a democracy child welfare does not
receive its proper attention unless there
are political leaders willing to stake their
careers on delivering real and lasting
solutions to the problems of children.17"
Resources, of course, are what much
of this discussion has been about. The
social service agency would gladly provide services if the resources were available, but often they are not. The court
"understands" this and remains quiet.
But the court must not be co-opted into
silence. The court must let leaders in
the legislative and executive branches
know that there are serious resource
deficiencies which they have an obligation to address. The court can do no
less.

Conclusion
The Adoption Assistance and Child
Welfare Act of 1980 redefined child welfare policy and legal practice in the
United States. The Act emphasizes preventive and reunification services and
permanency planning for children. It
challenges social service agencies to
change the ways in which they deliver
services to families. It gives oversight
responsibility of children in placement
to juvenile court judges.
Over a decade after its passage, the
federal law is not being implemented
well in many jurisdictions. There are
numerous reasons, including inadequate resources and the failures of social service agencies and juvenile courts
to follow the law. This must change.
The federal Act provides sensible policy
for children who are at risk of being or
who have been removed from their
homes. It recognizes the overriding
importance of child protection while
striking a reasonable balance between

family preservation and permanency for
children. Those within the child welfare system must examine how the law
is implemented, participate in training
on its implementation, and dedicate
themselves to follow its dictates. In this
way we can maximize the opportunities
for our nation's most vulnerable children and their families.
There is reason for optimism concerning the implementation of the federal
law. Several new federal initiatives will
give states the opportunity to assess
service delivery to families and utilize
new federal money to create a more effective response to families in crisis.
Court systems will be provided the opportunity to assess and improve court
operations.
Several jurisdictions have demonstrated that the law can work well, that
resources can be effectively used, and
that children and families can be well
served. Early provision of intensive social services, well organized court systems, and cooperation between those
who serve these children and families
are common to all. In jurisdictions in
which the juvenile dependency system
is not functioning well, the juvenile
court judge has a crucial role to play.
The judge can use the techniques built
into the federal law, including the "reasonable effort" provision, to change social service practice. The judge can
work with the social service agency to
improve the system. If resources are
inadequate, the judge can help persuade
political leaders of the system's needs.
The juvenile court judge is in a unique
position to ensure that the federal Act
is properly implemented. With an adequately resourced and intelligently run
court system, the judge can have a positive impact upon the delivery of services, the timeliness of service delivery,
and the availability of services in the
community. Once a child is under the
court's protection, the judge can ensure
that families are provided with due process, that they receive social services
and that permanency for the child is
reached in a timely fashion. The realization of these goals will greatly benefit our nation's most vulnerable children and their families.
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Superior Court
State of California
Santa Clara County Superior Court Building
191 North First Street
San Jose, California 95113
(4061299-3949
Chambers of
Leonard P. Edwards, Judge
December 6,1989

Richard O'Neil, Director
Department of Family
and Children's Services
55 West Younger
San Jose, California 95110
Dear Dick:
I am writing to explain why the Juvenile Court Judicial Officers
have made several "no reasonable efforts" findings in the past few
months and what I believe the findings mean to the Department and the
County. I believe these issues are novel and deserving of some detailed
explanation.
As you know, pursuant to both state and federal law, the Court
is required to make reasonable efforts findings at almost every stage of
a dependency action. Reasonable efforts refers to those actions which
the Department would reasonably be expected to take to enable children to remain safely at home before they are placed in foster care. It
also refers to those actions the Department would reasonably make to
reunite foster children with their biological parents.
Two issues have recently resulted in findings of no reasonable
efforts. The first is the failure of the Department to provide a placement
for teenage mothers and their babies. The second is the failure of the
Department to provide intensive in-home services to enable drug
abusing mothers and their drug exposed babies to be placed together
in the community.
In each of these types of cases, the Social Workers who appear
in my court are working hard to prevent the removal of children and to
provide services to facilitate reunification. They are, however, unable to
provide the services on the scale to which I refer. Instead, they report to
me in court that they have looked everywhere, that these services do
not exist and that, as a result, the baby must be removed from the
mother's care.

Richard O'Neil
December 6,1989
Page Two
These are cases in which everyone in the courtroom agreed that
the baby and mother should be together and, but for the lack of resources,
they would be placed with one another. Moreover, everyone agreed that
the provision of these services was reasonable under the circumstances.
Indeed, these services have been widely discussed in Santa Clara County
as being a necessary part of the effective support of children and families
in the County. They are available in many counties both in and out of
California.
The finding of "no reasonable efforts" in these cases is important
for several reasons. First, it is an indication that certain specified services
were all that were necessary to retain a child with a parent. Second, it
means that, given the circumstances of the County, the services are not
extraordinary or unreasonable. Third, it may mean the Department will be
unable to complete permanency planning for the child. Without a finding
of "reasonable efforts," the termination of parental rights may not be
legally possible. See Welfare and Institutions Code Section 366.22. Finally,
the finding means that the Department cannot be reimbursed for the costs
of a child's out-of-home care. See 42 U.S.C. Sections 671(a)(15)and 672 (a)
(1).
Pursuant to my duties as Juvenile Court Judge, I am advising you
of the consequences of a no reasonable efforts finding and hoping that by
working with the Board of Supervisors you will be able to take steps to
ensure that such services are available to the children and families in
Santa Clara County. Of course, I will do whatever I can to assist you in
your efforts.
Thank you for your consideration and attention to this important
problem. I look forward to hearing from you about its resolution.
Sincerely yours,

LEONARD EDWARDS
Presiding Judge, Juvenile Court
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